Cac van deé trademark, unincorporated association va incorporated
association trong cac h¢i doan va to chirc tai hai ngoai
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I. Tong quat

Nhu cau kién toan xa hdi dan sy, hau tao ra sy ddi trong véi nha nudc CSVN
trong nudc, 1a mot nhu cau thiét yéu va toi di viét day du trong cudén “Cam nang
song ngit thanh 1ap hoi doan trong bdi canh xa hoi dan sy tai Viét Nam”
(Bilingual manual on the formation of associations within the context of civil
society in Vietnam) xudt ban nim 2016. Mong rang, cudn sach nay s& dong gop
hiéu ndng vao cAu tric x4 hoi dan sy tai Viét Nam.

Dbicu trén khong c6 nghia 1a tinh trang cac hoi doan ngudi Viét hai ngoai, trong
xa hoi dan sy tai cac quoc gia dan chu da nguyén 1a hoan hao.

Tinh trang nay vo6 cung c6 lgi cho nguoi CSVN trong cb gang duy tri va kéo dai
su song con ctia ché do, hau chia chat tai nguyén qudc gia cho céc thanh vién
cao cap ctia dang va nhét 1a cac thé hé con chau cia ho.

Nhu bat ctr tap thé toan trj nao trong lich str, ngudi CSVN s¢ hai nhét 13 nhirng
dbi khang c6 t6 chtrc (organized opposition) va ludn coi thuong nhimg cé nhan
d6i khang (individual opposition). Tham chi trong nhiéu truong hop, chién thuét
ctia ho con khuyén khich mot sé ca nhan déi khang chirng muec, tao ra ao tuong
dan cht, hau trinh dién cung du luan thé gid1 va xoa diu su phan uét cia quan
chung.

Nhiing ca nhan chdng d6i trong nudc tuong d6i dugc tu do va nhimg ca nhan
chong d6i tai hai ngoai cling dugc visa vé nude. Trong khi do, ho dan ap manh
tat ca moi ddi 1ap c6 to chirc, dui 1a nho nhoi. Nhiing ca nhan d6i khang nam
trong cac td chire hai ngoai bi triét dé cAm doan nhap cu Viét Nam.



Piéu trén di nhién 13 vi ngudi CSVN nghéo nan tu tudng va kha ning quan tri
quoc gia, nhung rat thau hi€u 1€ twong tranh ton vong trong thién ha va tir do
nghiém cam hoac kiém soat chat ché cac luc luong doi khang c6 t6 chire.

Chung ta phai lam nhiing djéu nguoi CSVN sg hii nhét. D6 1a thanh 14p cac hoi
doan do61 khang c6 thuc chat trong nudc lan hai ngoai.

Piéu nay c6 vé don gian tai hai ngoai nhung khong phai khong cé nhirng
tré lwe khach quan, trong méi truwong dan chii phap tri tai cac quoc gia tay
phuong. Mot s hi doan va té chirc chinh tri hai ngoai da va dang giip
nhiéu tré lic 16n trén phwong dién nay.

T61 xin néu ra nhiing dudong nét chinh vé cac hoi doan xa hoi dan sy tai Uc Pai
Loi va tuy Uc Pai Loi 13 mot nén dan chu phép tri tiéu biéu ~va luat phap tai Hoa
Ky hay Lién Hiép Au Chéu cung tuong ty, nhung doc gia can phai tham khao
luat su ciia mdi quéc gia, khi 6 nhu cau thanh 14p hoic diéu hanh mot hoi doan.

Néu chung ta ap dung cac diéu trong tai liéu ndy, chung ta s& tranh dugc nhiing
khuyét diém ma mot s to chirc, dang phai chinh tri hodc xa hoi ngudi Viét
dang dbi dién.

Phan 16n céc t6 chure hoat dong xa hoi, van hoa, tir thién hodc céc t6 chuc dau
tranh nguoi Viét tai hai ngoai déu 1a bat vu lgi tirc non-profit. Cac t6 chirc co
tinh ton gido hodc tur thién cling ndm trong loai nay.

Truwéc hét non-profit cé nghia 1a gi?
Cau tra 101 1a c6 mot ndi quy (hodc thanh van, hodc trong nhimg truong hop tam
bo va don gidn thi bat thanh van) quy dinh:

a. Loi tac khong dugc phan chia cho hoi vién

b. Sau khi hoi giai tan thi tit ca moi tai san chuyén giao cho nhiing hoi bat
vu loi v&i muc ti€u tuong tu



Tuy nhién hdi doan do, nhu mét tap thé di nhién van c6 quyén c6 loi nhuan va
tai san cua minh va van c6 thé muodn va trd luong cho cac nhan vién etc...

II.  Cic loai to chirc:

Trén phuong di¢n non-profit tirc bat vu loi ¢6 2 loai hdi doan hoat dong nhu
sau:

1. Unincorporated associations:

Uu diém:

a. Tur4- 5 nguoi tro Ién co thé thanh 1ap duoc
b. Khong can khai bao gi véi chinh phu

Khuyét diém:

a. Khong co tu cach phap nhan riéng (legal personality, legal standing)

- Khéng thé 1a bi cdo hay nguyén céo trudc toa

- Khong thé tryc tiép s& hiru tai san

b. Khong c6 trach nhiém hiru han, nguoc lai nhitng thanh vién déu chiu
trach nhiém phép 1y ca hinh 1an ho.

c. Khong sé hiru danh xung riéng ctia minh

2. Incorporated associations:

Uu diém:

a. Co tu cach phap nhan riéng

b. C6 trach nhiém hiru han va cic thanh vién khong chiu trach nhiém vé
hinh 14n ho

C6 thé xin tro cap funding ctia chinh phil hay cac co quan tu nhan

S& hiru danh xung cta riéng minh

e. Co thé dung tén truc tiép s& hitu tai san cta hoi
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Khuyét diém:

a. Phai khai bao §é sach hang nim
b. Phai chi phi dé dang ky

III. Trademark danh xung:

La thu tuc gitr doc quyén mot danh xung. Chi can ap dung cho nhimg thyuc thé
khong dang ky hau c¢6 kha nang s¢ hiru mot danh xung ma théi. Di€u nay khong
thay doi cau triic phap ly ctia mot hdi unincorporated.

IV. Trusteeship (tinh trang ky thac)

Bai vi cac unincorporated association khong c6 tu cach phap nhan riéng nén
néu co tai san phai nhd nhimg ngudi binh thudng hay mot hoi cé tu cac phap
nhan dung tén dum qua viéc thanh 1ap cac trusteeships véi mot van kién nhu
declaration of trust.

Nguoi trustee chi 1a trustee chir khong phai owner va khong chiu trach nhi¢m vé
thué néu co.

Néu khong c6 céac declaration of trust hay nhitng van kién twong tu, hoi c6 thé
bi tudc doat tai san d& dang va vi hoi khong c6 tu cach phap nhan nén khong thé
khéi kién mot dé tam nhan véi danh nghia cia minh dugc. Van dé doi lai tai san
vo cung kho khan.

Trong cudn sach néu trén té1 ¢6 thado ra mot trusteeship don gidn c6 thé sir dung
duoc.

V. Tuwong quan giira nhirg co ciu unincorporated va incorporated:

Thong thudng nhing to chirc chinh tri dau tranh clia nguoi Viét hai ngoai 1a
unincorporated vi khong muén bi rang budc bdi nhiing kiém soat ciia chinh phil.
Trong khi do, mot s6 ngoai vi cua ho hoat dong xa hoi nhiéu hon nén ¢6 dang
ky thanh incorporated associations.



Piéu nay khoéng co nghla 1a luat phap khong thé ché tai cac hoi khong dang ky
vi cac hoi nay van c6 ndi quy, cuong linh va trén nguyén tac, mot khi anh sang
luat phap chiéu roi vao, s& phai tuan thi ndi quy, cuong linh va phép lut.

Chinh vi thé, cac t6 chirc dau tranh, du khong dang ky, van phai c6 nhing diéu
khoan hoan toan hgp phap va hop hién cua cac qudc gia so tai, nhat 1a nguyén
tdc ddu tranh bat bao dong can phai dugc minh thi néu ra, trong cuwong linh hay
ndi quy.

Céc ngoai vi c6 ding ky cua cac to chirc nay, ngoai cac myc tiéu chinh yéu
trong ndi quy/cuong linh (bylaws) nhu truyén thong, bao v€ phu nir quyén, phuc
hung van hoéa.. can c¢6 cac muc tiéu khac nhu, néu (va thong thuong) dugc cho

phép:

a. Tranh ddu cho nhan quyén va din quyén
b. Tranh dau cho tién trinh dan chu hoa tai Viét Nam
c. Bao vé moi sinh tai Viét Nam

VI. Cac diéu phap ly tuyét doi khong thé vi pham (bottom line):

Phan 16n céc doan the bat vu lgi déu vi pham luat chd nay hay chd kia. Ly do 1
vi ho khong phai la nhitng nguoi professional. Tuy nhién cac di€u sau day tuyét
doi khong thé vi pham:

a. Tron thué cia chinh phu (tax evasion) néu c6 thué.
b. Chia loi nhuan cho cac thanh vién
c. Chuyén tai sdn chung thanh tai san riéng

Tinh ra thi trén thué phai dit ra nhung tai Uc, c6 18 Hoa Ky cung nhu thé, thué
loi tirc 1a thué quan trong nhat ma cac t6 chirc bat vu loi dugc mién thué nay.
Céc thué khéc it hon nhung ciing khéng nén tron.



T6i tron thué 1a mot toi hinh luat dai hinh (indictable offence) va vi pham tré
thanh mot hanh vi vo cung nghiém trong theo b luét hinh su.

VIL. Két luan:

Trudc hét chung ta phai luu ¥ cac diéu nay:

Néu mot thue thé di dang ky (register hay incorporate) nhu mot non profit
association hay mét cong ty (company), thi phap luét da trao (confer) mét danh
xung cho minh roi, khong can phai trade mark mot tén nira. Sau do, trade mark
tat ca nhimg danh xung mot t6 chiic can st dung.

Ky thuat s dung hai hoa cac t6 chtrc c6 ding ky va cac t6 chirc khong dang ky,
nhung doc quyén gitr danh xung hau duy tri chinh danh trong quan ching la
mot ky thuat quan trong can nam bét trong hoat ddng d4u tranh tai hai ngoai hau
xUc tién va hoan tat tién trinh dan cht hoa tai Viét Nam.

Hy vong bai nay sé& gitp cac to chirc, dang phai ddu tranh nang cao hiéu ning
hoat dong ctia minh, hau gép phan tich cuc hon vao tién trinh dan chu héa Viét
Nam.



