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Loi gidi thiéu:

Hién phdp Ia mét trong nhirng van dé cot I18i cla
ti€n trinh dan chd hoa Viét Nam. Y thirc tam mirc
quan trong cta van d&, ndm 2012 Uy Ban Nghién
Clru Sach Luge Hwng Quéc, Lue Lugng Clru Quéc
(LLCQ) d3 xuat ban cudn “Dy Thao Hién Phap
Viét Nam trén quan diém dan chd hién dinh,
phap tri va da nguyén”, nhu la moét tai liéu
nghién clru vé luat hi€n phap, déng thoi pho
bi€n trong gidi dau tranh, 13n quan ching, hau
phan bién 4m muwu ap dat dy thdo Hién Phép
2013 chia Dang CSVN.

D7 nhién, sau d6, BDang CSVN, qua Qudc Héi bu
nhin, da thong qua du thao va Hién Phip 2013
d3 tré nén hién phap hién hanh. Ban Hién Phap
nay da trd thanh mét biéu tugng tinh than, 18
séng va nén tang cho sy tdén vong cla ché do.

Chinh vi thé, nam 2014, Lwc Lvgng Clru Qudc d3
xuat ban cudn “Phé Binh Song Ngi Toan Dién
Hi&n Phap 2013 cla Viét Nam”, bang Viét Ngit
1an Anh Ngit, nham xdi mon tinh chinh danh cla
ban hién phap ddc tai ndy trong 1an ngoai nudc,
trong hoai bdo chung cla dan toc 1a dwa dén su
cdo chung cla déc tai dang tri trén qué huwong
chung ta.

Cac ndm 2016 va 2017 danh dau nhirng bién
chuyén chinh trj chdn déng toan thé gidi, khi
ldong dan tai mot s6 cuwdng quéc dan chu tay
phuong chuyén huéng, lam rung chuyén cac
dinh ché chinh trj lau doi. Tai Hoa Ky Donald
Trump, mot doanh nhan rat it kinh nghiém chinh
trudng dac clr vao chirc vy téng théng, dé bep
moi ddi thl truyén théng tir ca 2 ddng Cong Hoa
va Dan Chu 1au doi. Tai Vwong Qudc Théng Nhat
Anh, nhan dan d3 quyét dinh, trong mot cudc
trung cau dan vy, rut ra khoi Lién Hiép Au Chau,
lam rung chuyén nén tang cda dinh ché& nay, von
la mot dinh ché chinh tri cé tham vong canh
tranh véi Hoa Ky, Trung Quéc va An B3, nhu mot

Introduction:

The constitution is one of the core issues in the
process of democratization of Vietnam. Being
aware of the importance of this issue, in 2012
the Commission to Study National Restoration
Policies of the Vietnam Democracy Federation
(VDF) published the book “Draft Constitution for
Vietnam on the bases of Constitutionalism, the
Rule of Law and Pluralism”, as a study on
constitutional law, as well as for propagation
within the community of political activists and
the general public, in order to counter the
Communist Party’s stratagem to impose the
draft 2013 Constitution on the nation.

Evidently subsequent to this, the Communist
Party, through its puppet National Assembly, has
passed the draft and the 2013 Constitution
becomes the current constitution. This
constitution has gained the status of spiritual
symbol, raison d’étre and foundation for the
survival of the regime.

Thus, in 2014, the Vietnam Democracy
Federation published the book “A Full Bi-lingual
Critique of the 2013 Constitution of Vietnam”, in
both Vietnamese and English languages, in order
to discredit the legitimacy of this dictatorial
constitution both inside and outside of Vietham,
in the context of a national common aspiration
to bring about the end of totalitarianism across
our native land.

The years 2016 and 2017 mark political events
that shook the world, when the will of the
people in a number of Western superpowers
changed directions and shook the foundations of
long established institutions. In the USA, Donald
Trump, a businessman with little political
experience was elected president, after crushing
all traditional opponents from both the
Democratic and Republican parties. In the United
Kingdom, the people decided, in a referendum,
to withdraw from the European Union, and
shook the foundation of this institution to the
core. Such institution harbors an ambition to
rival the USA, China and India as a superpower of
humanity of the future. In France, the cradle of
the renowned French Revolution of 1789, the
people rose up, set aside traditional political




siéu cwong cla nhan loai twong lai. Tai Phap
qudc, qué huwong cta cudc cach mang lirtng danh
1789, nhan dan d3 vung lén, gat bo cac chinh
dang truyén thdng va don phiéu khéng nhirng
cho mdt chinh khach thé hé tré Emmanuel
Macron, dac clr chirc vu téng thdng, ma con don
phiéu cho phong trao En Marche, la mot thuc
thé chinh tri do 6ng méi sang 1ap, dat duwoc da sd
ghé trong qudc hdi.

D3 dén luc, nhan dan Viét Nam néi [én tiéng noi
trung thuc clia minh, dua dang CSVN nhu mot
dinh ché 16i thei vao thung rac cua lich strva
cung nhau goép sirc, xay dwng mot nudce Viét
Nam dan chi va tién bd cho tuwong lai.

Mot trong nhirng cong tac trwdc mat kha thi,
trong thoi dai tin hoc, la phat déng mét sach
lvgc quy moé da pha Hién Phap 2013 cda CSVN
trong va ngoai nudc.Tuy nhién, d6i véi mot doan
thé d4u tranh nghiém chinh, tac dong da pha
tiéu cyc can di kém bdi tac déng xay dung tich
cwe. Chinh vi thé LLCQ d3 yéu ciu tac gia Luat Su
Dao Tang Duc, Chad Tich Uy Ban Nghién Ctru Sach
Lwvoc Hung Qudc, duyét lai toan bd cudn “Dy
Thao Hién Phdp” néu trén, b6 sung va tu chinh
nhitng khuyét diém néu cé va viét kem mot An
Ban Anh Ngit, nhu mot du thao hién phap gia
dinh, tuy trén nguyén tac hoan toan cé thé van
hanh, nhung chi st dung nhu mét khung suon,
tlr d6 cdc khai niém chinh tri va luat hién phép cd
thé dugc nghién clru, thao ludn va gép phan
hinh thanh mét hién phap Viét Nam dan cha
chan chinh cho tuong lai.

Chung tdi xin tran trong gidi thiéu dén quy déc
gia An Ban Song Ngit 2017 cia tac pham “Dy
Thao Hién Phap Viét Nam trén quan diém dan
chu hién dinh, phép tri va da nguyén” (Draft
Constitution for Vietnam on the bases of
Constitutionalism, the Rule of Law and
Pluralism), khdng nhitng nhw mét tai liéu huan
luyén ndi bd cta LLCQ, ma con nhw mot tai liéu
nghién cttu cho nhitng ngudi Viét 1an ngoai qudc
quan tdm dén van ménh dat nudc Viét Nam,

parties and invested their votes in a younger
generation politician Emmanuel Macron, not
only to elect him president, but also to support
the En March Movement, a new political entity
created by him, and to help it achieve a majority
in the Parliament.

It is time for the Vietnamese people to express
their true will, to relegate the Communist Party
of Vietnam, as an outdated institution, to the
dustbin of history, and join forces to build a
democratic and progressive Vietnam of the
future.

One of the achievable projects in the near
future, in the age of information, is to launch a
campaign to discredit the 2013 Constitution of
Communist Vietnam both inside and outside of
Vietnam. However, for a reputable political
organization, an act of negative destruction must
be followed by an act of positive creation. For
that reason, the VDF has commissioned the
author (Zuc) Tang Duc Dao, solicitor, Chairman of
the Commission to Study National Restoration
Policies, to review the book “ Draft Constitution”
above, consolidate and amend any drawbacks
and provide an English edition, as a hypothetical
draft constitution, albeit completely operational
in principle, but utilized only as a framework, in
which political concepts and constitutional laws
could be studied, discussed in contribution
towards the formation of a legitimate and
democratic constitution for Vietnam in the
future.

We solemnly recommend to readers the Bi-
lingual Edition of the book “Du Thao Hién Phap
Viét Nam trén quan diém dan ch( hién dinh,
phap tri va da nguyén” (Draft Constitution for
Vietnam on the bases of Constitutionalism, the
Rule of Law and Pluralism), not only as an
internal document for political training within
the VDF, but also as study materials for
Vietnamese and other nationals who are
concerned about the destiny of Vietnam, as
study materials for youths, patriotic students, a
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mot tai liéu nghién ctru cho thanh nién, sinh vién
yéu nudc, mot tai liéu cé thé phé bién rong rai
trong quan chuiing tu duy va mét trong nhirng
dong gép khiém nhugng vao tién trinh dan cha
héa dat nudc.

LLCQ mong moi dugc su hop téc, tiép tay va ung
hé cla cac doan thé dau tranh chinh trj ban,
quan chdng trong va ngoai nuwdc, hau sach lugc
da pha hién phdp 2013 dat dwoc hiéu nang, gép
phan xda bd doc tai dang trj trén qué huong.

Tran Quéc Bao
Cht Tich Hoi Pdng Diéu Hop Trung Uong

Lyc Lwong Clu Quéc

Vi tri dic biét cia An Ban Song Ngit 2017 cuén
“Dy Thao Hién Phép Viét Nam trén quan diém
dan chd hién dinh, phép tri va da nguyén”.

Toi tham gia vao tién trinh dan chd hda Viét Nam
tlr ngay sau bién cd ngay 30 thang 4, 1975. Toi la
ngudi hao déng, khong cé khuynh hudng tu duy
sau xa. Tdi tham gia nhiéu vao céc hoat dong, t6
chirc va chi viét mot vai bai bao chinh tri khi ¢
nhu cau.

Tuy nhién, v&i thoi gian va sy hoc hdi, téi y thirc
rang mudn gép phan cho tién trinh dan chd héa

dat nwdc mot cach thyce t&€, moi thanh phan cda

xa hdi dan sy nhu cd nhan hodc tap thé ching ta
can cdc yéu td sau day:

a. Mot hodc mot s6 quan diém chinh tri
nghiém chinh huwéng dan tac dong dau
tranh

b. M6t t8 chirc gdbm nhitng thanh vién tw
duy va lam viéc dung phuong phap

¢. Phuwong tién tai luc va vat lyc

Tuy mdi yéu t6 tw né da rat nhiéu khé va phirc
tap, nhung tyu trung, tat ca déu bat dau bang

document for propagation widely within the
thoughtful public and as one of the many
modest contributions to the process of national
democratization.

The VDF welcomes the cooperation, assistance
and support from friendly political organizations,
the public inside and outside of Vietnam, so that
the Campaign to Discredit the 2013 Constitution
could achieve success as a contribution to the
eradication of dictatorship in our country.

Tran Quoc Bao

Chairman of the Executive Coordination
Committee
Vietnam Democracy Federation

The special position of the Bi-lingual edition
2017 of the book “ Draft Constitution for
Vietnam on the bases of Constitutionalism, the
Rule of Law and Pluralism”.

| have taken part in the process of
democratization of Vietnam right after the
advent of 30 April 1975. | am an action-oriented
person, not prone to deep thinking. |
participated mostly in activities and
organizational work and only wrote a few
political articles when the need arose.

However, with time and more awareness, |
realize that in order to contribute concretely to
the democratization process, each component of
civil society and individual or group of ours need
the following elements:

a. One or a number of legitimate political ideals
to guide our political actions

b. An organization comprising thoughtful and
professional individuals

c. Financial and material means.

Although each element is complex in itself, all
begin with political ideals. For that reason,
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quan diém dau tranh. Chinh vi thé d4u tranh
chinh tri, ty c6 chi kim, trong ban chét, ludn la
dau tranh tu twéng.

Y thirc didu nay, téi nhan thay cé nhu cau khai
trién va hé théng hda mot sé tuv twdng chinh tri,
hau hudng dan tac dong dau tranh cla ching ta.

Trong cac sach tdi viét cé 4 cudn lién hé mat
thiét vdi nhau, hadu dua dén mot quan diém dau
tranh nhat quan.

Cac sach sap theo th ty thuan ly nhu sau:

1. “Viét Nam Dan Chu Tranh Dau Luan”
(Nguyén thay xuat ban 1998, An ban
digital 2015). An ban Anh Ngir 1994 “On
the Struggle for Democracy in Vietnam”

2. “Phé Binh Song Ngit Toan Dién Hién
Phap 2013 cla Viét Nam” (2014)

(A full bilingual critique of the 2013
Vietnamese constitution)

3. “Dy Thao Hién Phap Viét Nam Trén
Quan Piém Dan Chd Hién Binh, Phap Tri
va Da Nguyén” (2012) (Draft Constitution
for Vietnam on the bases of
Constitutionalism, the Rule of Law and
Pluralism) (An ban song ngit 2017)

4. “Cam Nang Song Ngi* Thanh Lap Héi
Poan trong BSi Canh X3 H6i Dan Sy tai
Viét Nam” (Bilingual Manual on the
Formation of Associations within the
Context of Civil Society in Vietnam)
(2016)

Sach (1) phé phan lich sir, nhat la lich s can kim
cta Viét nam, danh gia nén van hda dan téc,
dem lai mét nén tadng ly ludn cho tién trinh dan
chu héa dat nwdc, xay dwng co s& cho quan
diém dan ch{ hién dinh, phdp tri va da nguyén.
Cuéi cung dua ra chl truvong tranh dau nhu sau:

political struggles, since the dawn of time, have
been, in their intrinsic nature, struggles of ideas.

With this awareness, | see the need to synthesize
a number of political ideas, in order to provide
guidance for our political actions.

In the various books that | have written, 4 of
them are closely related, in order to promote a
consistent set of political ideals.

These books are ranked in the following logical
order:

1. “Viét Nam Dan Chu Tranh D4au Luan”
(Nguyén thay xuat ban 1998, An ban
digital 2015). An ban Anh Ngir 1994 “On
the Struggle for Democracy in Vietnam”

2. “Phé Binh Song Ngit Toan Dién Hién
Phap 2013 cla Viét Nam” (2014)

(A full bilingual critique of the 2013
Vietnamese constitution)

3. “Dy Thao Hién Phap Viét Nam Trén
Quan Piém Dan Chd Hién Pinh, Phap Tri
va Da Nguyén” (2012) (Draft Constitution
for Vietnam on the bases of
Constitutionalism, the Rule of Law and
Pluralism) (ﬁln ban song ngir 2017)

4. “Cam Nang Song Ngi* Thanh Lap Héi
Doan trong B6i Canh X3 H6i Dan Su tai
Viét Nam” (Bilingual Manual on the
Formation of Associations within the
Context of Civil Society in Vietnam)
(2016)

Book (1) criticizes history, in particular recent
Vietnam history, evaluates our national culture,
builds a logical foundation for the
democratization process and lays the
foundations for the concept of democracy on the
bases of Constitutionalism, the Rule of Law and
Pluralism. Finally the book proposes the
following political strategy:
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a. Phuc hung van héa dan téc, song hanh
Vi

b. Xay dwng dan chu hién dinh, phap triva
da nguyén

c. Trong tinh than va bang nhitng phuong
tién hoan toan bat bao déng

Sach (2) duyét xét toan bo va chi tiét ndi dung
cUa Hién Phap 2013, von la van kién ma TBT
Nguyén Phu Trong va nhitng ngudi CSVN khac
cho 13 nén tang tu tudng cda toan dang va toan
dan tdc, hau pha dinh toan dién cdn ban luan ly
va tinh chinh danh cla trat tu chinh tri Mac Lé.

Nhirng lap luan tac gia st dung cdn clr trén luat
hi€n phap hién hanh tai cdc nudc dan chd phap
tri va nhirng ban gid tri van hda truyén théng cla
dan toc. Sach duoc viét song ngit ca Viét 1an Anh
Ngit dé sang td hon va hau rong dudng du luan
V@i ca quan ching Tay Phuong.

Sach (3) phat hoa mét trat ty chinh tri méi, hau
thay th€ mé hinh nha nwdc Méc L&, cdn clr trén
quan diém dan chd hién dinh, phdp tri va da
nguyén. Sdch ¢ muc tiéu hién dinh héa mot
cach cu thé nhirng y niém chinh tri triru tuong,
qua mdt dy thdo hién phép gia dinh, nhung cé
kha nang van hanh trong thuyc té.

Sach (4) b6 sung toan dién cho tién trinh dan cha
héa. Ly do 1a vi séch (1) trinh bay tién trinh dan
chd héa trén nguyén tac, trong khi cac sach (2)
va (3), mac dau cé nhac dén cac nhan quyén va
dan quyén cdn ban trong hién phdap, hau lam nén
tang cho xd héi dan sy, nhung y niém xa héi dan
sw chua duwogc co ciu hda toan dién.

Sach (4) hoan thién y niém xa hdi dan su, khong
nhirng trén binh dién ly thuyét, trén binh dién

van hanh trong mot ché dé phap tri, ma con cau
truc thuc t&€ dé hinh thanh nhitng hdi doan hop

a. To implement national cultural restoration,
concurrently with

b. Building democracy on the bases of
Constitutionalism, the Rule of Law and Pluralism

c. According to the spirit of non-violence and
through completely non-violent means

Book (2) reviews completely and in detail the
content of the 2013 Constitution, a document
that General Secretary Nguyen Phu Trong and
other Vietnamese Communists regard as the
intellectual foundation for the whole party and
the whole nation, with a view to discredit the
logical foundation and legitimacy of the Marxist-
Leninist political order.

The author’s arguments are based upon current
principles of constitutional law in nations
founded on the rule of law, as well as traditional
cultural values of our nation. The book is written
in both Vietnamese and English to promote
clarity and feedback including from the public in
Western nations.

Book (3) outlines a new political order, to replace
the Marxist- Leninist model of governance,
founded on the concept of Democracy on the
bases of Constitutionalism, the Rule of Law and
Pluralism. The book aims at concretely
enshrining, in a constitution, abstract political
concepts, through a hypothetical draft
constitution, but with potential to be operational
in practice.

Book (4) completes the democratization process.
The reason being that book (1) explains the
democratization process in principle, while
books (2) and (3), despite the fact they have
mentioned basic human rights and civil rights, in
order to form the foundation of civil society, but
the concept of civil society has not yet been
systematically formulated.

Book (4) perfected the concept of civil society,
not only at a theoretical level, at the functional
level in a regime of rule of law, but also concrete
structures to form legal organizations, the
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phap, bién gidi giltta xa hdi dan su va nha nudc,
nhitng hiém nguy chuc chd néu ching ta thiéu
canh gidc va cac bién phap phong nglra. Khi ban
vé hién phap, ching ta ban nhiéu vé y niém va
cau truc cda nha nudc, nhiéu hon 1a x3 hdi dan
sw. Sach (4) ndi nhiéu hon vé x3 hoi dan sy va
quan binh hda tién trinh dan chd héa ma ching
ta chu trwong.

Tac gia chu truong tri hanh hiép nhat va tu duy
phai dwa dén hanh déng cu thé, nhat |a tv duy
chinh tri, thay vi ly thuyé&t vién véng vo ich.

Téi hy vong, qua cac sach trén, gép phan nho
nhoi cia minh vao hanh trang tuv tudng cho gidi
thanh nién tré dau tranh trong nwéc 1an hai
ngoai, nhirng cong dan Viét Nam con quan tam
dén van ménh dat nwdc, nhirng nhan si muén
tham gia dong gdp tai ndng cho dat nwdc, cac
nha tranh dau cho dan chi va nhitng ngudi cong
san ti€n bd mudn hoa minh vao tién trinh dan
chl héa dat nudc.

Déc biét, thoi diém hoan tat An Ban 2017 va An
Ban Anh Ngit clia cudn “Dy Thao Hién Phap Viét
Nam” nay rat quan trong vai tdi. Mot mat, sach
gitt mot vi tri khong thé thiéu trong twong quan
gitra 4 tdc pham. Mat khac su hoan tat 4n ban
2017 hau nhu danh ddu mét giai doan cong tac
vé tu twdng dau tranh cla téi da tuwong doi hoan
chinh. By gi® cdng tac da hoan tat va téi cé thé
don nd lye vao nhitng cdng tac cu thé hon.

Vi sao cé 4n ban 2017 va vi sao can an ban song
nglt cla cuén “Dy Thao Hién Phap Viét Nam”?

Cé 2 ly do chinh. M6t la trén phuong dién quang
ba quan diém va hai 13 trén phuong dién noi
dung.

Trén phuong dién quang bd quan diém thi can
phai c6 mét vdn ban Anh Van vi Anh Van hau
nhu 13 ngdn ngit toan ciu trong thé gidi duong
dai. Y thirc duoc su kién trén, cac sach cla toi
Viét vé chinh tri bang tiéng Viét déu cé &n ban
Anh Ngit, trir cuén sach nay.

boundaries between civil society and the state,
dangers lurking about if we lower our guards or
lack preventive measures. When we discuss the
constitution, we discuss at length the concept
and structure of the state, more so than civil
society. Book (4) addresses more issues on civil
society and brings balance to the
democratization process that we advocate.

The author advocates the unity of thoughts and
actions, and thought must lead to action, in
particular political thoughts, in lieu of useless
and fantastic thoughts.

| hope, through the above books, to make a
small contribution to the intellectual armament
of youths engaged in political action both inside
and outside of Vietnam, of Viethamese citizens
still concerned about our country’s destiny, of
intellectuals willing to contribute their talents to
the nation, of individuals fighting for democracy
and of progressive communists who wish to join
the democratization process of our nation.

In particular, the timing of the 2017 Edition and
the English Edition of the book “A Draft
Constitution for Vietnam” is very important to
me. On the one hand, such book holds a crucial
position in the relationship between the 4 books.
On the other hand, the completion of the 2017
Edition marks a milestone in the process of my
commitment to political thoughts. The work is
now completed and | can focus on more practical
works.

Why is there a 2017 Edition and why a bi-lingual
version of the book “A Draft Constitution for
Vietnam” is needed?

There are 2 main reasons. One relates to the
propagation of ideas and the other relates to
content.

On the front of propagation of ideas, we need an
English version because English is practically the
global language in the world today. | have always
been aware of this fact and all the books | have
written on politics have an English version,
except this one.
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Trén phuong dién ndi dung vi ké tir ngay an ban
2012 ra doi, chinh tri trén thé gidi va tai Viét
Nam khéng ngirng bién chuyén. Tac gia d3 hoc
hoi rat nhiéu tir cac bién chuyén nay, ciling nhw
cé dip duyét lai &n badn 2012 va y thirc sy hién
hitu cha mét s6 sai lam cling nhu khuyét diém
can diéu chinh.

Mét trong nhitng diéu kién nhan sinh khéng
tranh khai la moi cad nhan, moi tap thé va moi
dan tdc déu cé nhiéu khuyét diém va can hoc
hdi, stra sai lién tuc.

Khi mdt ca nhan, tap thé hodc dan tdc cho rang,
minh d3 toan thién va khéng con gi dé hoc hoi va
s(ra sai nita, thi ca nhan, tap thé va dan toc d6 da
tré thanh tai hoa 1&n lao cho chinh ho va cho tha
nhan.

D7 nhién, sy déng gop cua tdi chi 1a mét déng
gbp nho trong vuon hoa tv twdng mudn mau va
quy gia clia nhan s dau tranh trong 1an ngoai
nudc. Chac chan cé nhiéu thiéu sét.

Xin tran trong gidi thiéu sach nay va cac sach
khac va mong quy ban lwong thi néu cé 16i [am.

Than kinh,
Luat su Dao Tang Duc

Constitution Hill, Sydney, Uc Dai Logi, ngay 14
thang 7, nam 2017

Loi mé dau:

Thép nién 2010 ham chira mdt nhu ciu tu chinh
hién phap quan trong trong tién trinh dan chd
hoa dat nudc.

Ban Hién Phap 1992 clia Céng Hoa X3 Hoi Chd
Nghia Viét Nam (CHXHCNVN) va hiu than la Ban
Hién Phap 2013 d3 16i thoi. Sy tu chinh va viu rat
khé khan. Dan toc Viét can mdt ban hién phap
mdi.

Trong chiéu huwdng déng gop nay, qua cudn” Dy
Thao Hién Phép Viét Nam Trén Quan Piém Dén

In relation to content, since the birth of the 2012
Edition, world politics and politics inside Vietnam
have experienced unrelenting changes. The
author has learned much from these changes, as
well as has had the opportunity to review the
2012 Edition and has become aware of a number
of mistakes and drawbacks requiring
amendments.

One of the inevitable human conditions is that all
individuals, groups and peoples are prone to
drawbacks and need to learn and continuously
correct mistakes.

When an individual, group or people believe that
they are already perfect and there is no more to
learn and to correct, then such individual, group
and people have become the greatest calamity
to themselves and to others.

Naturally, my contribution is only a small one in
the vast garden of beautiful and invaluable
thoughts from political thinkers both inside and
outside of Vietnam. It must be defective in many
respects.

| respectfully introduce this book and others to
readers and hope that you would forgive any
mistakes therein.

Regards,

(Zuc) Tang Duc Dao, solicitor

Constitution Hill, Sydney, Australia, on 14 July,
2017

Preface:

The 2010 decade harbors a crucial need for
constitutional changes in the context of the
democratization process.

The 1992 Constitution of the Socialist Republic of
Vietnam (SRV) and its reincarnation in the 2013
Constitution are both outdated. The Vietnamese

nation needs a new constitution.

In order to contribute to the requirements of this
need, through the book “Draft Constitution for
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Chu Hién Dinh, Phap Tri Va Da Nguyén” tic gid
hy vong déng gép phan nao vao tién trinh dan
chl hda Viét Nam.

Ngudn goc, ndi dung, ly do hién dinh hda va
twong quan gitta nhitng quan diém duwoc hién
dinh hda trong ban dy thao hién phap nay phan
I&n da dwoc trinh bay trong cuén Viét Nam Dan
Chu Tranh P4u Luan. Tuy nhién ching sé duoc
khai trién cu thé va tuong d6i day dd hon noi
day.

Cuén sach nay chia lam 3 phan:

Phan Mét: Dinh Nghia Quan Diém Dan Ch{ Hién
Dinh, Phap Tri Va Da Nguyén.

Phan Hai: Ban Dy Thao Hién Phap Trén Quan
Diém Dan Cha Hién Dinh, Phép Tri Va Pa Nguyén
v@i Phan Binh Luan Cla Tac Gia.

Phan Ba: Phat hoa hé théng phap ly Viét Nam
twong lai.

Mét muc tiéu khac khdng kém phan quan trong
cla tac gia |a tap trung nhitng nd lyc tri tué cla
ching ta vao nhitrng van nan vé luat hién phap,
trong mét dy thao cu thé, thay vi tranh luan vé
mot s& quan diém va tw duy cé tinh ly thuyét
suéng.

Danh rang tir mot géc nhin nao d6, tu twdng gia
ngudi Phap 1a Pascal rat hitu ly khi 6ng cho rang
con ngudi 1a mot cy sdy biét tu duy. DT nhién
ong ta danh gid dung vai tro vé cung quan trong
cla tu duy trong lich str tién hda cua loai ngudi.
Qua tw duy va su dp dung tu duy vao thuc té
khach quan, con ngudi ndi rong bién gidi cla sy
hiéu biét. Nhung cling chinh vi thé, tu duy ty né
chi Ia mot trong hai yéu t6 can thiét dé dat dén
tri tué ma thoi. Y&u td thi nhi khdng kém phan
quan trong 13 sw dp dung tu duy vao thuc té
khach quan.

Bén troi Vién Dong, nha dai nho hoc Vuong
Duwong Minh (tirc Vwong Thi Nhan 1472-1528)
doi nha Minh bén Trung Qudc d3 xwdng lén
thuyét tri hanh hiép nhat va di xa hon mot buéc
nita. Ong khong ngai ngan déng hda han haiy

Vietnam on the bases of Constitutionalism, the
Rule of Law and Pluralism” the author hopes to
assist in the democratization process of Vietnam.

The origin, content, reason to give constitutional
recognition to and relationship between
concepts enshrined in this draft constitution
have been explained by and large in the book On
the Struggle for Democracy in Vietnam.
However, they will be extrapolated relatively
more concretely and in more detail here.

This book is divided into 3 parts:

Part One: Definition of the concept of
Democracy based on Constitutionalism, the Rule
of Law and Pluralism

Part Two: Text of Draft Constitution on the bases
of Constitutionalism, the Rule of Law and
Pluralism with commentary from the author

Part Three: Outline of a Legal System for
Vietnam of the future.

One of the not less important objectives of the
author is to focus our intellectual energy on
constitutional issues, within a concrete draft
constitution, in lieu of arguing about a number of
concepts and ideas which are totally theoretical
in nature.

Although it may be argued from a certain
perspective that the French thinker Pascal was
very correct when he said that the human was a
thinking reed. Obviously he made the right
judgement on the extremely important role of
ideas in the history of human evolution. Through
the thought process and the application of ideas
to objective reality, humans have extended the
boundaries of their knowledge. But it is for that
very reason, the thought process constitutes
only one of the two elements required for the
achievement of wisdom. The second element
which is not less important is the application of
ideas to objective reality.

In the Far East, the great Confucian scholar
Vuong Duong Minh (aka Vuong Thu Nhan 1472-
1528) of the Minh Dynasty in China promoted
the doctrine of unity of thoughts and actions and
went a step further. He did not hesitate to
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niém Tri va Hanh. Mot cach tém tic 6ng ta cho
rang: “Tri [a cdi khéi thay ca hanh, hanh 13 sy
thanh twu cda tri. Cai hoc cdia thanh nhan chi cé
mot cai cong phu, tri hanh khdng thé chia ra lam
hai viéc dwoc.” (Nho Gido Tran Trong Kim
tt.228&259). Nhu thé c¢6 nghia la néu ching ta ly
thuyét nhiéu, nghe hay ho, nhung khéng dp dung
duoc ly thuyét ay vao thuec té thi coi nhu ching
ta chang biét tw duy. Nguoc lai néu ching ta chi
hanh dong mot cdch mu quang ma khong cé sy
soi sang cla tri ndng thi chung ta cling chang biét
hanh 13 gi. Ca hai khia canh Tri va Hanh I3 hai mat
Am va Duong clia mot thue tai bat kha phan ly.
Quan diém nay vé cung hitu ich cho nhitng
ngudi dan than dau tranh dé thac day tién trinh
dan chd hoa Viét Nam.

Nhitng hoc thuyét chinh trj cia con ngudi ti
déng sang tay, tu c6 chi kim, day riy va ménh
méng phirc tap. Tuy nhién ching ta phai dat
khodt tir bé nhirng tranh tung vé bd, déng thuan
trén mot sd quan diém then chét, |am nén tang
cho tién trinh dan chd héa va phuc hung dat
nuwdc. Sau doé |ap tie di vao cdc hanh dong cu
thé. D6 1a: hién dinh héa nhirng quan diém chinh
tri triru twong dé duc két thanh mét ban dy thao
hién phap 1am nén tang cho trat ty chinh trj xa
héi md&i ma ching ta muén xay dwng. Cac quan
diém néu ra trong sach ndy nham muc dich gitp
d& cac nha 1ap phap tuong lai, ndm bat nhitng
khai niém can ban va gép phan vao tién trinh dan
chd hoéa dat nudc.

Mudn tién hanh cudc dau tranh dan chi cé hiéu
nang, tat cd moi nd lyc cla ching ta phai dem lai
nhitng két qua cu thé. Nhitng sy tranh cdi ly
thuyét vién vong, xa roi thye tai, thong thuong 1a
vd b6 va nhiéu khi chi 1a nhitng cai c& dé mot s6
tri thire chd trwong, hau xoa diu lwong tdm chinh
ho va tranh di mot sw dan than dau tranh thuc té
cho dat nwdce. Dau tranh cho dan chd 1a dau
tranh dé cai ti€én mot thuc trang chinh tri xau,
tao ra bat cong x3 hoi va dau khd cho nhirng con
ngudi ca thé, hau thay thé bang mot trat tu xa
héi ma&i, du khdng hoan ho thi cling tét dep
hon, dé gidm bét bat cong va dau khé cho nhirng
con ngudi bang xwong bang thit. Chinh vi thé,
bat cr mot y niém hodc tu duy nao trong cudc

assimilate both thoughts and actions into one
entity. In a nutshell he postulated that: “Thought
is the commencement of action, action is the
realization of thought. The education of the wise
consists only of one process, thoughts and
actions cannot be separated.” (Nho Giao Tran
Trong Kim pp 228&259). This would mean that if
we went on a theoretical trip, which may sound
impressive, but were not able to put such theory
into practice, then we really did not know how to
think properly. Conversely, if we only knew to
act blindly without the guidance of our intellect,
then we did not know how to act properly
either. Both facets, thoughts and actions, are the
Yin and Yang of an indivisible reality. This
concept is extremely important for individuals
engaged in the process of democratization of
Vietham.

Political doctrines created by humans from East
to West, from antiquity to modern times, are
varied and complex. But we have to resolutely
abandon useless arguments, agree on a number
of key concepts, as the foundation for
democratization and national restoration. Then
immediately engage in concrete action. That is:
to give constitutional recognition to abstract
political concepts in order to formulate a draft
constitution as foundation of a new social
political order that we wish to create.

Concepts promoted in this book aim at assisting
future law-makers grasp basic ideas and
contribute to the national democratization
process.

In order to proceed effectively with our struggle
for democracy, all our efforts must bring about
concrete results. All remote theoretical
arguments, far from reality, are usually useless
and at times are only excuses advocated by
certain intellectuals, to appease their own
consciences and abstain from engaging in the
real process of national struggle. The struggle for
democracy is a struggle to change a bad political
reality, which results in injustices and suffering
to individual humans, in order to replace it with
a new social order which may not be perfect but
at least better, to reduce injustices and suffering
to humans in flesh and blood. Thus, all thoughts
in this struggle must lead to concrete actions and
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dau tranh nay, déu phai huéng dén hanh déng
cu thé va déng gdp vao trat tu x3 hdi mai. Tu
duy tu né khéng thé va khéng nén la clru canh
cla chinh nd, vi ly do gidn di la ching ta la nhitng
con ngudi bang xwong bang thit, séng trén mat
dat, hit thd khong khi va hang ngay ching kién
nhitng bat cong xa hoi va khé dau trén dat nuéce
va noi con ngudi Viet Nam.

Cudn sach nay viét cho nhitng ngudi déng y vai
quan diém cla Vuong Duong Minh vé tuong
quan mat thiét gitra Tri va Hanh nhu d3 néu trén.

Cudn sach nay gilp chuing ta di thang vao nhitng
y hiém chinh y&u vé dan chd thyc té qua khuén
kh& mot ban ban dy thao hién phap, dé phan
tach ngudn gdc, ndi dung, Iy do hién dinh hda va
twong quan gitta nhitng quan diém d3 duwoc hién
dinh hoa trong ban dy thao nay.

Phan I:

Pinh Nghia Dan Chi Hién Dinh, Phap Tri Va Pa
Nguyén
Chuwong1: Mot S6 Khai niém Cin Ban Vé
Chinh Tri Hoc:

Mudn dat dé€n mot s6 kién thirc can ban vé chinh
tri hoc trong moi trudng cla xa hdi phirc tap can
kim, ching ta can phai ndm vitng mot s8 khai
niém can ban. Muén doc va hiéu cudn sach
ching ta phai hiéu nhirng khéi niém dé.

Sau day la mét s6 khai niém. Nhitng dinh nghta
va vi du trong sach chi néu ra nhitng yéu tinh
téng quat va thdng thudng dé cho moi ngudi dé
hiéu. Khéng phai la nhitng dinh nghia quén triét
hodc duy nhat:

1. Xa hoi dan su:

DAy 1a mot khéi niém then chét cla quan diém
dan chd. Khai niém x3 hoi dan sy dwgc dung nhw
mot khai niém twong phan vadi khai niém chinh
quyén (hodc nha nudc).

Xa hoi dan sy duwoc nhiéu tu twdng gia dinh
nghia khac nhau. Tuy nhién téng quat cé ba

contribute to a new social order. Thoughts by
themselves cannot and should not be ends in
themselves, for the very simple reason that we
are all humans in flesh and blood, living on this
earth, breathing its air and witnessing daily
injustices and suffering in the land of and among
the Vietnamese people.

This book is written for those who agree with
Vuong Duong Minh’s doctrine of the intimate
relationship between thoughts and actions as
explained above.

This book assists us to access directly main
realistic concepts relative to democracy through
a draft constitution, to analyse their origins,
content, reasons for enshrining them in the
constitution and the relationship between
concepts given constitutional recognition in this
draft.

Partl:

Defining Democracy based on the concepts of
constitutionalism, the rule of law and pluralism

Chapter 1: Some basic concepts in political
science:

In order to have a fundamental knowledge of
political science within a complex modern
societal context, we need to be familiar with
certain basic concepts. In order to read and
understand this book, we need to know these
concepts too.

Following are a number of concepts. Definitions
and examples given only depict general
characters and are meant to provide superficial
understanding. They are not meant to be
thorough or exclusive:

1. Civil society:

This is a key concept for the democratic ideal.
The concept of civil society has been considered
as the anti-thesis to the concept of the state (or
machinery of government)

Civil society has been given different meanings
by different thinkers. But there are three main
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khuynh huéng:

Th nhat: xa hdi dan sy gdbm tat ca nhitng hoi
doan, doan thé bén ngoai chinh quyén, quy tu
nhitrng cd nhan theo tinh ty nguyén, ngoai tru
nhitng tap thé cé tinh chinh tri nhuv cac dang
phai

(Tocqueville).

Th& nhi: X3 hoi dan sy gdm tat ca nhirng tap thé
néu trén ké ca nhirng dang phai chinh tri.

Th ba: X3 héi dan sy bao gdm tat ca nhirng tap
thé néu trén ké ca nhitng dang phai chinh trj va
nhi*ng cd nhan tham gia céc tap thé.

Theo quan diém cta Marx thi xa héi dan su la
nhitng gi con lai (left overs) ma khéng thubc vé
nha nudc (Gouldner, The Two Marxisms, New
York 1980, pp355-373). Néu nhu thé thi quan
niém x3 héi dan sy cla Marx rat gan giii véi
nhdm thi ba va diéu nay quan trong cho tac
dong dién gidi diéu 4 hién phap 2013.

Theo Montesquieu (tac gia cla cudn sach lirng
danh Van Phap Tinh Ly) va nhitng tv twéng gia
Thoi Anh Sang thi xa hoi dan sy [a mot khai niém
da&i trong vdi khai niém nha nudc, khong thé
thi€u trong moét nén dan chud. T d6 vé sau,
nhirng tw twdng gia chinh tri Tay phwong ngay
cang nang cao vai tro clia xd héi dan sy va gidi
han vai tro clia nha nudc. Tuy nhién trén binh
dién nguyén tac thi moi nguwdi déu cong nhan hai
quan diém nha nuwdc va xa hdi dan su |a hai yéu
t6 khac biét nhung hd tuong, khdng thé thiéu
trong nén chinh trj hién dai, nhuw Am va Duong
trong mot Thai Cuc D6 cla triét hoc Pong
Phuong. Chinh vi quan niém nhu thé, nén chinh
tri Ty Au va Hoa Ky, qua nhitng bién c6 lich str,
d6i khi cé tinh cach mang d6t bién, van vitng
manh, quan binh, én dinh va phu cudng.

2. Chinh quyén hodc nha nuwéc:
DAy 13 khéi niém then chét thir nhi, twong phan

v&i quan niém xa hdi dan sy. Mot cac tom luoc
chinh quyén duwoc dinh nghia nhu bao gdm tat

tendencies:

The first tends to define civil society as
comprising all associations, organizations outside
of government, organizing individuals on a
voluntary basis, with the exception of political
entities such as political parties.

(Tocqueville)

The second tends to define civil society as
comprising all the above organizations including
political parties.

The third tends to define civil society as
comprising all the above organizations, including
political parties and all the individuals
participating in these organizations.

According to Mary, civil society comprises all the
leftovers not belonging to the state (Gouldner,
The Two Marxisms, New York 1980, pp355-373).
As such Marx’s view on civil society appears to
be very close to the third group and this will
have important implications on the issue of
interpretation of Article 4 of the 2013
Constitution.

According to Montesquieu (author of the
renowned book Spirit of Laws) and thinkers of
the Age of Enlightenment, civil society is a
counter measure to the concept of the state, a
sine qua non requirement for democracy. Since
then, Western thinkers appears to elevate the
role of civil society and limit the role of the state.
However, as a general principle, they tend to
agree that both civil society and the state are
different but complementary elements that
cannot be missing in modern politics, in the
same way Yin and Yang need to coexist in the Tai
Chi Diagram of Oriental philosophy.

This is the very reason why, the political fabrics
of Western Europe and the USA, despite
historical upheavals, at times sudden and
revolutionary in nature, continue to remain
strong, balanced, stable and prosperous.

2. The state or government:
This is the second key concept, counterpart to

the concept of civil society. In a nutshell, the
state is defined as comprising all components
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ca moi thanh phan va co ché thudc vé gudng
may diéu hanh qudc gia. Chang han: hanh phap,
tuw phap, 1ap phap, cac tinh, quan, huyén, lang,
X3, cdc co ché cadnh sat, quan d6i, nha buu dién,
ngan hang qudc gia v.v...

Mét cach téng quat thi trong mot ché do cang
dan chd thi x3 hdi dan sy cang phat trién va
chinh quyén cang gitt mot vai trd khiém nhuong.
Trong mot ché dé cang ddc tai thi x3 hoi dan sy
cang suy giam va chinh quyén cang gilr mét vai
trd van nang. Trong mot ché do dan chd vai tro
cla nha nudc sé duoc tdi thiéu hoa va vai tro
cla x3 héi dan sy sé dugc thang hoa.

3. Hiru thé phap ly:

Mét hitu thé phap Iy Ia mét cd nhdn hodc mét
tap thé dwoc luat phap cong nhan cé tu cach
phap nhan, tirc cho phép cé quyén ky két giao
kéo duwdi danh nghta riéng cta tap thé, hodc truy
t6 mot hitu thé phap ly khac, hodc cé thé bi mot
hiru thé phap ly khac truy té trudc toa an.

Chang han, trong mot ché do dan chl phép tri,
mot nguwdi dan néu bi thiét hai mot cach bat
cong bdi mot hanh dong phi phap cda mot co
quan chinh quyén (buu dién, canh sat, quan
hodc tinh, v.v...) ngudi nay cé thé dua co quan
dé ra toa dé doi boi thuwong thiét hai. Ca nhan
ngudi nay la mét hitru thé phap ly. Co ché bi duva
ra tda nhu 1a mét bi cdo cling |a mot hitu thé
phap ly.

Hai hitu thé phap ly c6 thé tranh chip trudc toa
an, trén can badn mét trong hai hitu thé phap Iy vi
pham giao keo.

Trong mot ché d6 dan chd phap tri moi hitu thé
phap ly déu binh dang trudc toa an, khéng can
biét 1a hitu thé phép ly dy c6 thé lyc hay khong
cé thé lyc, la mot ngudi dan binh thuwong hoac 13
mét co quan chinh quyén.

Cé nhiéu tap thé khdng phai la nhitng hitu thé
phap ly nén khdng cé quyén ding ra truy t6 hodc
bi truy té.

Chang han néu cé ngudi tuyén bé mot cau ndi cd
tinh cach ma ly nhu: "Nhirng nguoi dan 6ng Viét

and organs belonging to the machinery of
government. Such as: the executive, the
judiciary, the legislature, provinces, urban
districts, rural districts, villages, cantons, organs
such as the police, army, the postal service, the
National Bank etc...

As a general rule the more democratic a regime,
the more prosperous civil society will be and the
state will play a more modest role.

The more dictatorial a regime, the role of civil
society will be strictly negated and the power of
the state will be omnipotent. In a democracy,
the role of the state will be minimized and that
of civil society will flourish.

3. Legal entities:

A legal entity is an individual or a group of
individuals which has been granted by law a legal
personality, thus the right to enter into a
contract in the name of the group itself, or it can
sue another legal entity, or can be sued by
another legal entity before a court of law.

For instance, under a regime of rule of law, a
citizen whose interests have been damaged by
the unlawful action of a government organ (the
Post Office, Police, Provincial or District
government...) may take legal action in a court of
law for damages. This individual citizen is a legal
entity. The organ being sued as a defendant is
another legal entity.

Two legal entities may litigate at court, on the
basis that one of them breaches the terms of a
contract.

In a democracy based on the rule of law, all legal
entities are equal at court, regardless

of whether a particular entity has power or
influence on its own or not, a humble citizen or a
government organ.

There are groups that are not legal entities and
have now legal rights to sue or be sued by
another legal entity.

For example, if a person makes a defamatory
statement such as: “All Viethamese men are
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Nam déu vii phu va thich ddnh vg." Nhitng ngudi
dan dng VN nay nhu 1a mét tap thé khdng thé
dirng ra truy t6 ngudi tuyén bd cau nay vi tap
thé nhirng ngudi Viét Nam nay khéng phai 13
mot hitu thé phap ly.

4. Phan quyén:

Phan quyén phai duvoc phan biét 1am 2 khai niém
khdac nhau:

Phan quyén hang doc hodc dia phwong phan
quyén: chuyén quyén lyc xudng nhirng co ciu
dia phuwong thay vi ndm & trung wong. Chang
han trao nhiéu quyén cho cac tinh dé céc co cau
cdc tinh dugc quyén quyét dinh céc chinh séch
trong pham vi cta tinh trén mot sé phwong dién,
va dan chung céc tinh dwoc quyén bau 1én cac
chirc vu tinh trudng, pho tinh trudng, hoi déng
tinh, hodc hdi déng lap phép tinh, tuy theo
trwvong hop v.v....

Thong thudng trong mot ché d6 dan chd, khai
niém dia phuong phan quyén duoc triét dé ap
dung.

Phan quyén hang ngang thudng goi ngan gon 1a
“phan quyén” theo quan diém cla Montesquieu:
chdng han chinh quyén quéc gia thuong duoc
chia ra dé 3 co cau nam giir. DS 1a hanh phap, 1ap
phap va tu phap. Tai Hoa Ky thi hanh phap la
téng théng, 1ap phap 1a qudc hdi gdm ha vién va
thwong vién, tw phap 1a T6i Cao Phép Vién lién
bang Hoa Ky.

5. Tan quyén:

Tan quyén |a mét hinh thirc dia phwong phan
quyén giéi han hon. M6t vién chirc ¢ thé duoc
b6 nhiém bédi chinh quyén trung wvong vé mét dia
phuong va cé thé duoc trao mét s6 quyén gidi
han dé quyét dinh tai dia phuong tuy theo
nhitng diéu kién dia phuong. Su khac biét quan
trong vdi khai niém dia phuong phan quyén la:
v@i khéi niém dia phuong phan quyén vién chirc
nay thong thudong dugc chinh ngwoi dan dia

violent and love beating their wives.” These
Vietnamese men as a group cannot sue the
author of the statement because this group of
Vietnamese does not constitute a legal entity.

4. Division or separation of powers:

Division or separation of powers should be
divided into 2 separate concepts:

Vertical separation of powers or decentralization
or devolution of powers: this is to transfer power
from the centre to the local areas in lieu of
keeping it at the centre. Such as granting more
power to the provinces so that provincial organs
may make decisions within provincial boundaries
relative to certain spheres of government, and
the people of the provinces have the right to
elect provincial chiefs, deputy provincial chiefs,
provincial councils or legislative assemblies as
the case may be etc...

Normally in a democracy, the concept of
decentralization of power is strictly applied.

Lateral separation of powers, known as
separation of powers in short in accordance with
Montesquieu: In such situation, state powers are
divided into 3 components to be held by 3
different organs. These are the executive, the
legislature and the judiciary. In the USA, the
executive resides with the office of the
President, the legislature with a bicameral
Congress comprising the House of
Representatives and the Senate and the Judiciary
with the Federal United States Supreme Court.

5. Deconcentration of powers:

Deconcentration of powers is a more limited way
to decentralize powers vertically. An official may
be allocated by the central government to a local
area and given some limited power to make
decisions based on local conditions. The
important difference with the concept of vertical
decentralization is: with the concept of
decentralization this official is usually elected by
the local citizens themselves.
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phuong bau Ién.
6. Lap phap:

Lap phap lam ra cac luat phap duwdi hinh thirc cac
sac luat.

Trong mot ché& dé dan ch, thong thuwdng Quéc
Hoi gdbm céac dan biéu do dan ching bau 1én |a co
quan cé tham quyén 14p phap. Cac dan biéu dén
tlr nhiéu chinh dang khac nhau trong xa héi.
Trong céc ché& dé ddc tai thi cac dan biéu dén tir
mét chinh dang duy nhat. Déi khi chinh quyén
ddc tai khong can sac luat ndo cd ma ra cac sac
l&nh hodc phap lénh va 4p dung bang strc manh
cla coéng an hodc quan déi.

7. Hanh phap:

Hanh phap thi hanh cac luat phap do lap phép
(qudc hoi) 1ap ra. Trong téng théng ché nhu Hoa
Ky thi téng théng dirng dau hanh phap. Trong
qudc hoi ché hodc ndi-cac-ché nhu Uc Dai Loi thi
thu twdng dirng dau hanh phéap. Nganh hanh
phdp cé mot vj tri ndi bat vi gitt nhiém vu diéu
hanh gudng may hanh chanh cua qudc gia, ké
ludn céc van dé an ninh, tri an va quéc phong.

8. Tu phap:

T&i Cao Phdap Vién tai Hoa Ky, va nhitng tdoa an
t8i cao twong ty tai cac qudc gia dan chd khac,
dirng dau nganh tu phép. Dudi T8i Cao Phap
Vién cé mot hé théng tdoa an thap hon dé thi
hanh quyén tu phap cla quéc gia. Nganh tuv
phap gidi quyét tat cd cic xung dot gitra nhitng
hitu thé phép ly khdc nhau trong x3 hoi, déong
thoi dién gidi tinh than cla moi sic luat cling
nhuw moi diéu khodan cta hién phap. Théng
thudng, tai cdc qudc gia dan chq, trach nhiém
phan quyét mét tac dong clia Hanh Phap hodc
mot sac luat cha Lap Phap hop hién hay vi hién 13
thdm quyén nguyén thiy hodc chung quyét cla
T&i Cao Phap Vién.

Trong mdt s& qudc gia dan chi, cé Toa An Hién
Phap chuyén biét hau gidi quyét cac van nan lién
hé dén hién phap.

6. The Legislative power:

The legislature makes laws under the guise of
legislations.

In a democracy, it would be the norm that a
congress or national assembly comprising
representatives elected by the people is the
organ with legislative powers. These
representatives come from various political
parties in society. In dictatorships,
representatives would come from only one
political party. At times dictatorships do not
need legislations but issue decrees and
implement them by force through the police or
army.

7. The executive power:

The executive implements the laws passed by
the legislature (congress or national assembly).
In the presidential system like the USA, the
president is head of the executive. In the
parliamentary or cabinet system like Australia,
the prime-minister is the head of the executive.
The executive holds a prominent position
because it is responsible for administering the
machinery of national governance, including
security, public order and defence.

8. The Judiciary

The Supreme Court in the USA, and similar
highest courts in other democracies, is at the
apex of the Judiciary. Under the Supreme Court
there is a system of lower courts to carry out the
judicial power of the state. The Judiciary resolves
all conflicts between legal entities within society
and at the same time it provides interpretations
to the spirit of legislations and articles of the
constitution. Normally, in democratic countries,
the responsibility to adjudicate on the
constitutionalism of an act of the executive or a
piece of legislation by the legislature lies within
the original or final jurisdiction of the Supreme
Court. In some democracies, there is a specialist
Constitutional Court to adjudicate on
constitutional issues.
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Mot trong nhirng vai tro quan trong nira clia
nganh tu phép la gidi quyét nhirng xung d6t cé
thé cé gilta hanh phap va lap phdp hodc gilra cac
cap chinh quyén khdac nhau. Ly do 13 cd hanh
phap 1an 1ap phap, hodc cac cap chinh quyén déu
cé gidi han quyén lyc cda minh dugc ghi rd trong
hién phap. Néu cé sy vi pham bién gidi ciia nhau
thi T8i Cao Phdap Vién s& giai quyét.

Két Luan:

Néu trén 1a mét sé khai niém can ban can phai
nam bat d& mot nha 1ap phap, mot cong dan
tranh d4u cho tu do dan chd, hodc mét ngudi
dan muén y thirc vé quyén loi va trach nhiém
cla minh, cé thé hiéu duoc phan nao ly tudng
dan chd minh dang deo dudi.

Cac khai niém d6 duoc khai trién cu thé hon
trong ban dy thdo hién phap nay.

Chwong 2: Thé Nao La Dan Cha Hién Dinh?
1. Dan nhap:

Khi ching ta chl trwong dan chd hién dinh, phap
tri va da nguyén la ching ta gian ti€p chi truong
rang mot nén dan chi chan chanh phai bao gom
ca 3 yéu td: hién dinh, phdp tri va da nguyén.

Néu thiéu di mot trong 3 yéu td nay thi nén dan
chl 8y khéng nhirng khéng duoc hoan chinh, ma
ddi khi that sy chi la mét ché dé ddc tai tra hinh
ma théi. Trong chwong nay ching ta ban dén
quan diém Hién Pinh trudc.

2. Dinh nghia:

Mot cach van tic quan diém Hién Dinh cé thé
duoc dinh nghia nhu la “duoc qui dinh trong
mot van kién nén tang goi 1a Hién Phap”. Thong
thudng thi hién phap 1a mot van kién bang gidy
trang muyc den. Dién hinh nhat |3 ban hién phap
cla Hoa Ky dugc Quéc Hoi Hoa Ky théng qua
nam 1787. Trong trudng hop cldia Anh Quéc thi
théng thudng cac hoc gia goi |a hién phap bat
thanh van.

One of the other important responsibilities of
the Judiciary is the resolution of possible
conflicts between the executive and legislative
as well as levels of government. The reason
being both the executive and legislative, as well
as levels of government, have limitations on
their powers enshrined in the constitution. If
these limitations are breached, the Judiciary will
resolve such conflicts.

Conclusion:

Above are a few basic concepts to behold for a
legislator, a citizen engaged in the struggle for
freedom and democracy, or a citizen who wishes
to be more aware of their rights and
responsibilities, to understand the democratic
ideal they pursue.

These concepts will be developed in more
concrete fashions in this draft constitution.

Chapter 2: What is constitutional democracy?
1. Introduction:

When we stand for a democracy based on the
concepts of constitutionalism, the rule of law
and pluralism, we indirectly support the
proposition that true democracy must comprise
3 critical components: constitutionalism, the rule
of law and pluralism.

With the absence of anyone of these 3
components, such democracy will not be
complete, and may even be only a dictatorship in
disguise. In this chapter, we shall discuss the
concept of constitutionalism first.

2. Definition:

In a nutshell the concept of constitutionalism
may be defined as “"being elicited in a
fundamental document called the constitution”.
Normally, the constitution is a written
document. The most typical one is the
constitution of the USA approved by the US
Congress in 1787. In the case of Great Britain,
scholars call her constitution an unwritten
constitution.
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Tuy goi la bat thanh van nhung ky thue ly do
khong phai [a khong cé van kién gidy trang muc
den, ma chinh la vi khéng cé mot van kién duy
nhat (nhu tredng hop clia Hoa Ky) cé thé duoc
goi la ban Hién Phap. Tai Anh Quéc ¢6 kinh nay,
¢ rat nhiéu sac luat khac nhau clia Quéc Héi,
nhiéu truyén théng luat phap luu truyén trong
dong lich st, nhiéu wdc 18 va an 1é tao thanh mot
thi hién phdp ma uy lyc khong kém gi nhirng
ban hién phdp thanh van cla bat c&t qudc gia dan
chl nao trén thé gidi.

DAu 1a nhitng yéu t8 cdn ban cda quan diém Hién
Dinh?

Quan diém hién dinh nghiém chinh phai gom it
nhat 3 yéu t6 sau day:

(1). Hién phap phai dugc thong qua bdi co quan
lap phép chinh thirc va cé thdm quyén cla qudc
gia. Thong thuwdng ngay hom nay, trong mot
qudc gia theo hé thong “don quyén” (chang han
Viét Nam, Phap, Nam Han, Trung Qudc, trai
nghiia v&i hé théng lién bang chang han Hoa Ky,
Gia N3 Dai hodc Dirc), co quan dé phai |3 mot
qudc hdi 1ap hién do toan dan b3u Ién, trong mot
cudc phé théng dau phiéu dan chi thyc sy. Dudi
mot hé théng lién bang thi Quéc Hoi Lap Hién cé
thé dugc hanh phap hodc 1ap phap cla tirng tiéu
bang dé ctr. Viéet Nam d3 c6 mot truyén théng
don quyén va Quéc Hoi Lap Hién nén do toan
dan bau Ién trong mdt cudc phd thong dau phiéu
dan chi thuec su.

(2). Ban hién phap nay bao gébm 2 dic tinh quan
trong la né vira |3 luat can ban vira [a cdn ban
cla moi ludt phap cda qudc gia.

a). Hién phap 13 ludt cdn ban vi tir n6 phat xuat
ra nhi*ng co ché chinh tri ruéng cot cla qudc gia
nhu Hanh Phap (1a chirc vu T8ng Théng hodc Thi
Tudng hodc cd hai tuy theo hién phap quy dinh),
Lap Phap (l1a Qudc Hoi hodc ddc vién hodc lwdng
vién tly theo hién phap quy dinh), Tu Phap (la
T&i Cao Phap Vién va hé thong toa an thap hon
theo sy quy dinh cda Hién Phap), cic co ché
chinh quyén dia phwong (nhu cac tiéu bang
trong hé théng lién bang hodc cac tinh hodc
quén trong hé théng don quyén v.v......)

Although it is unwritten, this does not mean that
there are no written instruments whatsoever. It
merely means that there is no unique document
(such as in the case of the USA) to be called the
constitution. In this old nation of Great Britain,
there are numerous laws passed by Parliament,
numerous legal traditions circulating throughout
history, numerous conventions and legal
precedents, together amounting to a
constitution whose force is no lesser than any
written constitution in any democratic nation of
the world.

What are the most basic elements of the
concept of constitutionalism?

A legitimate concept of constitutionalism should
have the following 3 elements:

(1). The constitution must be approved by the
legitimate and competent legislative organ of
the country. Normally, nowadays, in a country
with an unitary system of government (like
Vietnam, France, South Korea, China, as opposed
to a federal system of government like the USA,
Canada, Germany) this organ must be a
constitutional assembly elected by the people, in
a genuinely democratic general election. Under
a federal system of government, such a
constitutional assembly may comprise members
appointed by the executive or legislative of each
state. Vietnam has a unitary system of
government tradition and its constitutional
assembly should be elected by the people in a
genuinely democratic general election.

(2). This constitution should include 2 main
characteristics. It shall be at the same time
fundamental law and foundation of all laws of
the nation.

a). The constitution is fundamental law because,
from it, key institutions of the nation are created
such as the executive (either as the office of
president or prime-minister as provided for in
the constitution), the legislature (either as a
congress or national assembly which could be
unicameral or bicameral as provided for in the
constitution), the judiciary (the Supreme Court
and a system of lower courts as provided for in
the constitution), various local government
institutions ( such as states in a federal system or
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b). Ngoai ra hién phap con la cidn ban cla moi
luat phdp sau d6 dwoc Qudc HOi thdng qua bdi vi
nhirng diéu khodn cla hién phap 1a nhitng diéu
luat cé tinh cach t6i cao.. Bat cr mot diéu luat
nao di ngwoc lai vdi tinh than cda nhirng diéu
khoan nay déu bi T6i Cao Phap Vién hodc mét
tda an cé tham quyén tuyén bd vd hiéu lyc vi ly
do “vi hién”. DV nhién phai la mot Tai Cao Phap
Vién cé thyc quyén va hoan toan doc lap d6i vai
hanh phap cling nhu 14p phap. C6 thé néi mot
cach khéng sai [am rang trong mot quéc gia dan
ch( that sy thi chinh ban hién phdp la vi téng tu
Iénh t8i cao thuc sy clia toan dan va toan thé
quéc gia. Ngoai hién phdp ra, khéng c6 mét ca
nhan hodc co ché nao cé toan quyén nhu vay ca.

(3). YEu t6 th( 3 13 ban hién phap phai tuyét doi
theo nguyén tac cong bang va 1& phai. That vay,
du mét ban hién phap hodc mot sac luat cé duoc
mot co quan [ap phdp chinh thic thong qua
nhuwng néu khéng theo ding nguyén tac cong
bang va 1& phai, thi ché do cling khéng thé coi I3
dan chu hién dinh duoc. Chang han hién phap
cla cdng hoa Nam Phi (trudc thoi ky Téng Théng
Mandela Ién ndm quyén) do mét thiéu s6 ngudi
da trang dung |&n dé théng tri va béc 16t da s6
ngudi da den, déng thoi twdc doat hodc gidi han
quyén cong dan cla ngudi da den; hién phap cla
Indonesia duwgc thanh hinh dudi thoi cyu téng
théng Suharto, gianh nhiéu quyén luc va quyén
lgi cho phe nhédm cda minh trong quan d6i Nam
Duong; hién phap Viét Nam 1992 va hau dué
2013 gianh quyén Ianh dao tuyét déi qudc gia
cho mét dang phai chinh tri duy nhat 1a dang
CSVN; hién phap cla Iran danh nhiéu quyén lyc
chinh tri cho phe Hbi Gido cuc doan ; hién phap
clia nhitng quéc gia thudc dia dwoc cdc mau
qudc dung 1én dé hién dinh hoa sy thdng tri cla
ngoai bang v.v...

Mt ban hién phdp dan chd that su phai dp dung
triét dé nguyén tac cong bang va 1& phai, khong
chdp nhan nhirng bat cdng cin clr trén quyén loi
cla nhitng phe nhdm cé tinh cach y thirc hé,
quan phiét, gido phiét hodc mau da hodc bat c

provinces or districts in a unitary system etc...)

b). In addition, the constitution is also the
foundation of all laws of the nation to be passed
by a congress or national assembly because all
provisions of the constitution are supreme laws.
Any subsequent laws contrary to the spirit of
such provisions shall be declared invalid, null and
void because they are anti-constitutional.
Evidently, this must be a Supreme Court with
real power and completely independent of the
executive and the executive powers. We can say
with certainty that in a truly democratic nation,
it is the constitution which is the supreme
commander-in-chief of the people and the
country. There is no individual or institution with
similar absolute power.

(3). The third element is that the constitution
must absolutely comply with the principle of
justice and equity. Indeed, even when a
constitution or legislation has been officially
approved by the legislative organ, but if such
constitution or legislation fails to comply with
the principle of justice and equity, such a
political regime would not be considered a
constitutional democracy. For instance, the
South African constitution (before President
Nelson Mandela came to power) created by a
white minority in order to rule over and exploit
the black majority; the Indonesian constitution
established under ex-president Suharto,
reserving huge powers and benefits for his clique
within the Indonesian Army; The Vietnamese
1992 constitution and its newer version the 2013
Constitution reserving absolute national
leadership power to a unique political party
being the Communist Party of Vietnam; The
Iranian constitution reserving political power to
fundamentalist Islamic forces; constitutions of
colonies created by colonial powers to enshrine
the domination of foreign powers over their
colonies etc...

A truly democratic constitution must apply
strictly the principle of justice and equity and
reject injustices based on vested interests of
ideological, militarist, religious or racial nature or
the vested interests of any particular group or
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mot be phai hoac cd nhan nao khac.

Cac quéc gia chdm tién thuong vap phai nhirng
khuyét diém nay, va su cai t6 kho khin vi céc
phe nhédm rat it y thirc vé quyén loi lau dai clda
dan tdc, ma chi so hdi mat di quyén lgi tredc
mat cla phe nhém hodc ca nhan. Cac phe nhém
nay thudng tim moi cach dé kéo dai tinh trang
bat cdng, ké ca viéc x&r dung cdc tay sai hodc bu
nhin, ntp dang sau, x* dung, hau kéo dai quyén
Iwe va quyén loi. B&i vi quyén lgi va quyén lyc cd
mot strc cdm do rat lon lao, nén nhitng gidi cé
quyén loi cling tré nén rat gido quyét trong van
dé bam viu quyén lyc. Ludn ludn cé nhitng ca
nhan san sang lam tay sai hodc bu nhin cho ngoai
bang hodc phe nhém dé cé dia vi hodc quyén loi.
Chi cé nhirng cd nhan va dan téc cé mét trinh d6
phan tinh cao dd, cé su liém chinh cta con tim
(nhu Nhat Ban, Nam Han, Dai Loan) méi nhanh
chéng vuot thoat. Nhitng dan toc khac doi khi
phai ch® dgi hang chuc ndm dé nhitng thé hé
bao thl va vi ky chét di, thi md&i cé co hdi cai té.

Nhi*ng ban hién phdp nhu thé khdng thé coi la
dap ng duoc tinh than cta quan diém hién dinh
duoc, vi di ngwoc lai véi nguyén tic cong bang
va |& phai.

Trong tinh huéng nay, ngudi dan khong nhirng
c6 quyén, ma dong thoi cé trach nhiém, thay doi
hi€n phap bang mot cudc cach mang chan chinh.

3. K&t Luan:

Néu trén 1a 3 yéu t6 can ban cla quan diém hién
dinh . Hién dinh khdng cé nghta Ia chi can cé mot
ban hién phdap 13 d0, nhw nhitng chinh quyén déoc
tai lam twdng hodc c6 y khong biét. D nhién
quan diém hién dinh chi Ia mét trong 3 quan
diém ruong cot cia mot nén dan chd nghiém
chinh. Hai quan diém chién lvgc nita cho y niém
dén chd la phap tri va da nguyén sé dugc trinh
bay trong nhirng chuwong ké tiép.

Chwong 3: Thé Nao La Dan Cha Phap Tri

1. Dan Nhap:

individuals.

Backward nations usually runs into these
difficulties and reforms are difficult because
vested interests are rarely aware of the long
term interests of the nation, but mostly fear the
immediate loss of benefits for their groups or
individuals. These groups generally would strive
to prolong the injustices, including the use of
stooges or puppets, hiding behind them,
manipulating them, in order to prolong power
and benefits. Since benefits and power are
irresistible, those in power have become cunning
in the art of holding on to power. There are
always people ready to become stooges or
puppets of foreign powers or vested interests in
order to have status or benefits. Only individuals
and nations with a high level of reflectiveness,
integrity in their hearts (such as Japan, South
Korea, Taiwan) would be able to rise above.
Other nations must wait for decades so that
these conservative and selfish generations could
die out, so that reforms may take place.

Such constitutions cannot be considered as
compliant to the spirit of constitutionalism
because they would violate the principle of
justice and equity.

In these circumstances, the people not only have
the right, but also the duty to change the
constitution through a legitimate revolution.

3. Conclusion:

Above are the 3 basic elements of the concept of
constitutionalism. Constitutionalism does not
mean merely the existence of a constitution, as a
dictatorial regime would mistakenly or
intentionally believe. Naturally, constitutionalism
is only one of the 3 fundamental concepts. Two
other strategic concepts for the democratic ideal
are the rule of law and pluralism and will be
discussed in the chapters to follow.

Chapter 3: What is democracy based on the rule
of law?
1. Introduction:
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Quan diém “phdp tri” 1a quan diém th& nhi trong
khdi niém chung vé mét nén dan chu hién dinh,
phap tri va da nguyén. Cé thé néi rang khong
mot nén dan ch ndo cd thé goi la chan chinh
néu khéng ¢ yéu té phép tri dugc. Chuong nay
chi phan tach quan diém phdp tri ma théi. Mot
cach tdm lwoc, ching ta cd thé hiéu “phap tri” ¢
nghfa la cai tri bang mot hé thong luat phap chi
cong vo tu, ddt cdn ban trén cong bang, |18 phai,
va trén tinh than thuong tén luat phap. Quan
diém phdp tri ma ching ta ban tdi trong bai nay
Ia quan diém phap tri cla nguoi Tay Phuong,
khoéng phai quan diém “hinh phap” cla ngudi
Dong Phuong, do Han Phi khéi xuéng va phat
xuat tlr chd trurong “Kiéu tinh” (phai hiéu 1a tinh
ac) cha nha dai hoc gia Trung Hoa |a Tudn Tl vao
cudi thdi Xuan Thu Chién Qudc (khodng thé ky
thi 3 dén 2 trudc Tay Lich).

Cau hdi ching ta datra la:

(a). Tai sao quan diém phap tri lai d&n cham tré
v&i ngudi bong Phuong?

(b). Pau 1a nhirng yéu tinh cdn ban cla quan
diém phap tri?

2. Tai sao quan diém phap trj lai d&n cham tré
v@i nguwoi Pong Phuong?

Théat ra quan diém phap tri mét céch tinh vi va cé
hé théng da dén vdi nén van héa Déng A nhiéu
ngan nam trudc ngudi Tay Phuong. That vay,
nhw d3 néu trén, Tudn T trong thdi Xuan Thu
Chién Quéc da xudng 1én thuyét “Kiéu Tinh” va
sau nay gian tiép trd thanh cha dé cta chd
trwong hinh phap Trung Hoa (mét hinh thirc
phdp tri cwc doan) do dé tir clia 6ng la Han Phi
khé&i xwdng. Cuén Nho Gido clia Tran Trong Kim
(Tan Viét-Saigon) ghi rd vé quan diém “phap tri”
qua kiéu tinh cla Tuan T& nhu sau:

“Vuong gia cdt dung 1& nghid dé tri thién ha,
song néu cd ngudi ngang nganh khéng chiu theo
gido hda thi tat phai dung dén hinh phat... pham
hinh phap la cdi géc cla thién ha, ngan cam diéu
bao nguoc, ghét bo didu ac 1a dé ran nhirng diéu
chua xdy ra... phat ngudi c6 téi |a dé khién cho
nhitng ké gian ac dirng lam nhirng diéu phi phap

The concept of “rule of law” is the second
element in a democracy based on
constitutionalism, the rule of law and pluralism.
It would be true to say that no democracy is
legitimate without the rule of law. This chapter
will analyse only the concept of rule of law. In a
nutshell, we can understand the rule of law to be
to govern through a system of just and impartial
laws and ultimate respect for the legal system.
The concept of the rule of law we are discussing
is the Western concept of rule of law or
government by law, not the Oriental concept of
“legalism”, promoted by Han Fei, which
originated from the doctrine of “Rectification of
character” (character to be understood as evil by
nature) by the great Chinese scholar Xun Zi at
the end of the Spring and Autumn Warring
Period (about the 3™ to 2™ century BC.)

Our questions are:

(a). Why did the concept of the rule of law come
so late to the Orient?

(b). What are the critical basic factors of the
concept of the rule of law?

2. Why did the rule of law come late to the
Orient?

In reality, a fairly sophisticated concept of the
rule of law had taken roots in East Asian culture
millennia before the West. Indeed, as mentioned
above, Xun Zi during the Autumn and Spring
Warring Period advocated the doctrine of
“Rectification of character” and indirectly
became afterwards the father of the Chinese
concept of legalism (a form of extreme rule of
law) authored by his disciple Han Fei. The book
Confucianism by Tran Trong Kim (Tan Viet-
Saigon) explained the concept of “rule of law”
through rectification of character by Xun Zi as
follows:

“Monarchs essentially resort to civilities and
humaneness to rule the world, but if there are
people who are obstinate and refuse to be
reformed, then punishments must be used...the
criminal law forms the foundation of the world,
it forbids violence, despises evil in order to
prevent occurrences in future...Punishment for
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va su thuwdng phat clia dang vuong gid bao g
cling phai cho cong minh va xi&rng dang... nguoi
thién ké &c phan biét, ai ndy déu |4y cdi trung
thanh ma thong dat, khong bi sy khuat tré. Ay 13
dé khuyén ké lam thién va ran ké khéng lam
thién...” (tr.332)

M&i xem qua thi rd rang quan niém kiéu tinh hay
phdp tri cia Tudn T& qua nhién khéng khac gi
quan niém phdp tri cla ngudi Tay Phuwong. Céi
déng khen hon han clia Tuan T 1a d3 xudng 1én
hoc thuyét nay khi xa hdi Tdy Phuong con séng
theo ché& do bé lac tai Au Chau.

Tuy nhién khi suy xét k§ lwdng ching ta cé thé
két luan rang médc du quan diém phap tri cla
Tuan T@ ty nd khdng cé khuyét diém tram trong,
nhung c6 2 yéu td vé cling bat lgi cho sy dp dung
va phét trién cla quan diém nay:

Th& nhat, muén quan diém nay thing hoa va dat
dén mirc d6 tot dinh, thi tinh than thuong ton
luat phdp phai that su t6i cao. Piéu nay cd nghia
13 khéng mdt cd nhan nao, du [d mét dadng quan
vuong, néu pham phap, ma cé thé tranh khoi
hinh phat ca. Chiung ta phai thanh that thira
nhan rang, midc du cac ché d6 quan chl Trung
Hoa hodc Pong A khac déi khi nhdc nhé dén
quan diém “Mot vi vua ma pham phap thi cung
toi nhu thir dan.”, nhuwng chi la néi cho vui ma
thoi. Trén thyc té thi nha vua dirng trén va dirng
ngoai vong cuong toa cla luat phap. Cau ndi cla
Téng Nho: “Quan st than t&r than bat t&r bat
trung” mdi that sy phan dnh duoc tinh than luat
phap nhitng thoi phong kién cling nhu quan chi
ay. Xa hoi Trung Hoa c6 xua chua cé nhitng diéu
kién dan chd thuan tién cho quan diém phap tri
cla Tuan Tu.

Yéu td th nhi quan trong nita la cing moét luot
véi chl trwong phap tri nay, Tudn T& con chd
truong”tinh 4c”. That vay, néu truyén nhan cua
DPirc Khéng Phu Tl 1a Thay Manh Tl chd truvong
“Nhan Tri” (hodc Dtrc Tri) va “tinh thién” trong
ciu “Nhan chi so tinh bdn thién” thi Tuan tlr chd
trwong nguoc lai. Tuan tlr chi trwong rang, vi

the guilty will warn evil people not to do
unlawful deeds and the rewards and
punishments of monarchs must always be
explicit and just...There is clear distinction
between evil and good people. Everyone must
base on loyalty to resolve matters, without
obstructions. That is to counsel those who do
good and warn those who do evil...”(pp.332)

At first glance, it appears clear that the concept
of rectification of character or rule of law by Xun
Zi is not different from Western concept of the
rule of law. What is more praise-worthy with Xun
Zi is that he prosecuted this doctrine when
Western society was still under tribal laws in
Europe.

However, upon closer examination, we can
conclude that despite the fact that Xun Zi’s
concept of the rule of law had no critical defect,
there were 2 factors extremely detrimental to its
implementation and development:

First, in order for this concept to flourish and
reach its highest potential, respect for the law
must reign supreme. This would mean that no
one, not even a monarch, if in breach of the law,
could escape punishment by law. We must admit
in all honesty that in spite of the fact that
although, at times, monarchical regimes in China
and East Asia mentioned the doctrine that “a
monarch who commits an offence will be found
guilty as would any ordinary citizen”, but this
doctrine was only for fun. In reality, the monarch
stood above and outside of the sanctions of the
law. The dictum by Scholars of Song
Confucianism ” If the monarch wishes his subject
to die, it would be disloyal of the later not to”
more accurately reflected the spirit of feudal and
monarchical laws. Ancient Chinese society did
not have the democratic conditions favourable
for Xun Zi’s concept of rule of law.

The second important factor is the fact that
concurrent with his prosecution of the rule of
law, Xun Zi also prosecuted the proposition that
humans were born “naturally evil”. Indeed,
whereas Mencius, known as the disciple of
Confucius, prosecuted the concept of rule of
humaneness (or rule of virtue) and “natural
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con ngudi “tinh bén ac”, nén can phai “kiéu
tinh”, tirc 1a gido duc cdi tinh 4c dy dé tré nén
thién va tét hon. Tuan tlr [3 mot ngudi rat co tri
tué va sy phan tach vé tinh 4c cla éng rat sau
sac. Tuy nhién khi chi trwong tinh ac nhu thé, vé
phuong dién chién lwgc va chién thuat, éng da
danh mat wu thé trén mat tran tam ly chién roi.

Chinh vi thé nhiéu thé hé lién tiép tai Trung Hoa
va cac nudc Bong A khac, da chap nhan quan
diém “Nhan Tri” (hodc Dirc Tri) chia Thdy Manh
T&r, mét phan vi khdng chdp nhan chd truong
“tinh 4c” cGa Tudn T Tir d6 quan diém Phap Tri
sau sac clia Tuan T bi l1ang quén nhidu ngan
ndm nay. Ching ta phai thanh that nhan xét rang
tuy quan diém phap tri cda éng tu nd 1a mot
quan diém co gia tri, nhung khi dugc thi hanh
trong y nghta cla quan diém tinh &c thi rat dé bi
bép méo, hiéu Iam va lgi dung. Nhirng truyén
nhén cla 6ng, dac biét la thira twdng Ly Tu, lai
lgi dung chl trwong phap tri dé gitp cho bao
chutia Tan Thuy Hoang dan ap dan chung, tiéu
diét gi¢i Nho Gia dé clng c6 quyén hanh. Quan
diém phap tri tir d6 lai cang trd nén dé bj hiéu
mot cach sai IAm hon nitra. Mét cach nédm na thi
nhirng ché dd Trung Hoa chl trwong phap tri cho
rang, néu con ngudi ban chat 13 ac, thi phap luat
phai c6 hinh phat t6i da dé ran de ké &4c. Lap ludn
nay, néu roi vao tay cac bao chua, thi that 1a mot
hiém nguy cho con ngudi.

Chinh vi nhitng y&u t6 néu trén ma mién Dong A
phai ch& dé&n hon 2000 ndm sau mdi tiép xuc vdi
quan diém phdp tri dén tir phuong Tay, tir mot
moi trweong hoan toan méi mé, mac du cé mot
s6 diém tuong dong.

3. Thé thi nhirng yéu td nao 13 nhirng yéu t6 cin
ban chia mot nén dan chu phap tri ngay hém
nay?

Truwdc hét quan diém phap tri cda ngudi Tay
Phuong cling nhv nén dan chd cda ho la thanh

goodness” in humans in accordance with the
dictum that “humans were born naturally good”,
Xun Zi begged to differ. He proposed that since
humans were born naturally evil, there was a
need to rectify such evil, meaning to educate
such evil to become good and more virtuous.
Xun Zi was a very wise man and his analysis of
evil was very sophisticated. But advocating
natural evil in the way he did, on the tactical and
strategic fronts, he had already lost the
advantage psychologically.

For those reasons, generations after generations
in China and East Asia had accepted the concept
of “Rule of humaneness” (or Rule of virtue) of
Mencius, partly because they could not accept
the assertion that humans were born “naturally
evil”. Since then, the profound legalist
proposition of Xun Zi had been ignored for
millennia. In truth, we have to concede that even
though his concept of legalism, by itself, has
integral validity, but when implemented within
the context of an interpretation of human nature
as naturally evil, could lend itself to
manipulation, misunderstanding and abuse. His
disciples, especially Chancellor Li Si, took
advantage of the legalist proposition to help the
despot Qin Shi Huang oppress the people,
destroy Confucian Scholars with a view to
consolidating power. The concept of legalism
became even more easily misunderstood. In
plain terms, regimes in China which support
legalism proposed that if humans were born
naturally evil, the law must include maximum
punishments to rectify evil doers. Such
propositions, if in the hands of despots, augur
real dangers for humans.

Due to factors mentioned above, East Asia had
to wait for 2000 years later in order to come into
contact with the rule of law from the West, from
a completely different background, despite some
similarities.

3. Then, what elements would constitute critical
elements for a democracy based on the rule of
law?

Above all, the Western concepts of the rule of
law as well as democracy are the result of an
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qua cla mét tién trinh tiém tién trai dai nhiéu
thé& ky. Nhiéu thé hé da phai dé nhiéu mau va
nudc mat dé dat dén két qud hom nay. Tuy
nhién c6 2 thoi diém quyét dinh cho quan diém
phép tri ching ta can ghi nha:

Th& nhat 13 ndm 1748 khi nha tw tudng chinh tri
Phap la Montesquieu xuat ban cudn “Van Phap
Tinh Ly” va th& nhi la ndm 1787 khi Qudc Hoi
Hoa Ky thdng qua va céng bd Ban Hién Phap
Hiép Chung Quéc Hoa Ky. Montesquieu cé cdng
I&n 1a hé théng hda quan diém phan quyén trén
binh dién tu duy, va Quéc Hoi Hoa Ky ¢ cdng
I&n 13 hién dinh héa quan diém phan quyén nay
mot cach cu thé trong mot ban hién phap thanh
van rd rét. Tir d6 vé sau, moi chién si tranh dau
cho dan chd phdp trj trén thé gidi déu y thirc rd
rét rang, mudn cé moét nén dan chd phap tri
dung nghia thi phai cé bién gidi rd rét gitra Tu
Phdp, Hanh Phéap va Lap Phap. Néu nganh tv
phap va cac quan toa khong dugc doc lap tuyét
d&i thi khdng thé nao cé dan chd phép tri duoc.
Chinh vi thé cac yéu sau day |a cdn ban cia mot
ché& d6 phdp tri chan chinh:

(i) Sw déc 1ap tuyét doi:

Nganh tv phap phai cé yéu tinh hoan toan déc
|ap va drng ngoai vong anh hudng ctia hanh
phap, 1ap phap hodc bat cr mot phe nhém hodc
cd nhan ndo. Mudn nhu thé nhirng thdm phan
cla cac toda én cap cao can phai dugc Qudc Hoi
bd nhiém tron d&i hodc dén tudi huwu tri va chi bj
cach chirc khi pham cac téi dai hinh hodc bj mat
tri ndng, b&i Qudc Hoi vai da sd ludng vién
chang han. D7 nhién nhirng tham phan & nhitng
tda an thap hon cé thé duoc céc cap chinh
quyén thap hon bé nhiém. Tuy nhién nguyén tac
Ian thire t€ van 1a phai lam sao quy dinh duoc su
ddc 1ap tuyét déi clia ngay ca nhirng vi thdm
phan cap thap hon nay. Piéu 31 (3) va (5) cling
nhu 50 (3) ca dy thao hién phap (DTHP) |13
nhitng cd gang dé hién dinh hod sy doc 1ap can
thiét nay.

(ii) Sw binh dang tuyét dai gitra nhitng hiru thé

evolutionary process stretching over several
centuries. Many generations have shed blood
and tears in order to achieve today’s results.
However, there are 2 defining moments for the
concept of rule of law that we should remember:

First was in 1748 when the political thinker
Montesquieu published his book “Spirit of laws”
and secondly in 1787 when the USA Congress
approved and proclaimed the Constitution of the
USA. Montesquieu was instrumental in giving a
systemic structure to the concept of separation
of powers at the intellectual level, and the US
Congress was instrumental in enshrining this
concept of separation of powers at the practical
level, in an explicit written constitution. From
that time on, all campaigners for democracy
based on the rule of law in the world have
become fully aware that in order to acquire such
a legitimate democracy, there must be clear lines
of demarcation between the Judiciary, the
Executive and the legislature. If the Judiciary and
judges are not absolutely independent, there can
be no democracy based on the rule of law. For
that reason, the following factors are
fundamental for a legitimate regime of rule of
law:

(i) Absolute independence:

The Judiciary must be completely independent
and remain free from any influence from the
Executive, the legislature or any group or
individuals. For this to happen, judges of
superior courts should be appointed by Congress
for life or until retirement age and can only be
removed from office upon being convicted of
indictable offences or upon loss of intellectual
capacity, by a majority in both houses of
Congress for instance. Naturally, judges of lower
courts can be appointed by lower levels of
government. However, both in principle and in
practice, we must ensure absolute independence
even for these lower judges. Article 31 (3) and
(5) as well as 50 (3) of the draft constitution are
efforts to enshrine this necessary requirement in
a constitution.

(ii) Absolute equality between legal entities:
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phap ly:

DAy 1a mot diém then chét nita cla quan diém
phdp tri. Moi hitu thé phap ly, bat chap vai tro va
ddng cap x3 hdi, déu binh dang khi dirng trudc
tda &n (Xem diéu 1 DTHP). Diéu nay cé nghia la
moi ca nhan, moi tap thé hodc thanh phan cla x3
héi dan sy, moi thanh phan cda chinh quyén
hodc nha nudc déu la nhitng bi cdo hodc nguyén
c4o bang nhau trudc quan tda chl toa mot phién
x&r. M6t co quan chinh quyén hodc mét vi
nguyén th quéc gia, néu lam sai luat cling s& bj
ché tai y nhu bat cir mot cd nhan nao khac. Mot
cd nhan dua mot co quan chinh quyén ra toa dé
doi béi thwong mét su thiét hai do co quan ay
gay ra va thang kién 13 mat diéu binh thudng xay
ra trong mot ché dé dan chl phép tri.

(iii) Phap tri cling d3t c3n ban trén nhirng
nguyén tac luat phap chi cong vo tu:

Nhi*ng nguyén tac nay phai duwoc ghi rd trong
hién phap cling nhu trong nhitng sic luat rd rét
duwgc Qudc Hoi théng qua. Quan diém Nhan Tri
hodc Dirc Tri cha Thay Manh T d3 qua ngay tho
va ch quan, mdt phan nao d3 déng gbp tich cuc
cho viéc xdy dung va cdng ¢d cho nhiéu thé hé
dé& quyén phi dan chd tai Pong A. Thay Manh Tl
cho rang ”Dung nhan ma trj thién ha |1a phai dao,
dung bat nhan ma trj thién ha I3 trai dao... thién
ha c6 dao thi nguoi dirc nhd lam toi té cho
ngudi dirc Ion...” (Tran Trong Kim tr.250-251).

N&u chi trwong nhu vay thi trén nguyén tic
khéng ¢ gi sai ca, nhung trén thuc té cung véi
chu trurong ndng cao ngwdi quan tir 1én dén dia
vi gan nhu than thanh, sé cé nhiéu tac hai.
Nhirng nguwdi ma xa héi cho la quan tlr cé nhan
c6 dirc sé cai tri xa hoi, khong phai theo nhirng
luat phap ré rét do mot co quan dan clr thong
gua, ma theo sy phan xét hoan toan chd quan
clia mot chinh nhan quan tlr nao dé. Kinh
nghiém lich s& cho th3y ngay ca nhitrng chinh
nhan quan t cling rat dé bi cam do va tré nén
bang hoai. Chi cé nhitng nguyén tac luat phap chi
cOng vo tw 1a cd thé that sy lam can ban cho luat

This is another key factor for the concept of the
rule of law. All legal entities, regardless of their
role and social status, are equal when facing a
court of law (See article 1 of the draft
constitution). It follows that all individuals, all
groups or components of civil society, all
components of the government or the state are
either defendants or plaintiffs equal before a
presiding judge in a court session. A government
organ or head of state, if acting unlawfully, will
be penalized in the same manner as any other
individual. An individual, prosecuting a
government organ at court to seek damages
caused by it and winning the court case, is a
normal thing that may occur in a democracy
based on the rule of law.

(iii) The rule of law is also based on impartial
legal principles:

These principles should be enshrined in the
constitution or legislations passed by the
congress. The concept of the rule of
humaneness or rule od virtue by Mencius were
too naive and subjective, partly contributed in an
active manner to the building and consolidation
of generations of non-democratic governance in
East Asia. Mencius postulated that “Using
humaneness to govern the world accords with
the Way, using malevolence to govern the world
is contrary to the Way...a world that accords to
the Way will result in less virtuous people
becoming servants of more virtuous people...”
(Tran Trong Kim pp. 250-251).

There is nothing wrong in principle with such a
proposition, but in reality, together with the
elevation of the position of the virtuous ones to
levels similar to saints or gods, such proposition
will cause much harm.

Those considered virtuous by society and
possessing humaneness will rule society, not in
accordance with clear laws passed by an elected
organ, but through the judgement of a certain
virtuous guy. Experience has shown that even
virtuous men are easily susceptible to
temptations and become corrupt. Only legal
principles that are just and impartial could be the
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phap ma thoi. Luat phap khong thé duoc dat
trén can ban y chi clia bat c&r mot cd nhan hodc
tap thé ca biét nao, du 1a mét thanh nhan, nhiéu
thanh nhan, hay mét dang phai hodc nhiéu dang
phai chinh tri.

(iv) Sw hién hiru cha mét luat sw doan déc lap
(Xem diéu 11 DTHP):

Day |a mot yéu td quan trong nita. Ly do 13 vi néu
trong mot ché& d6 phap tri tat ca moi hitu thé
phap ly déu cé quyén dugc bao chita, khi bj truy
td& chinh thirc vé hinh luat, va phai dugc x& an
cong khai trong mot phién xtr cong bang, thi su
hién hiru cia mét luat sw doan doc 1ap khong
thé thiéu. Diéu nay cé nghid |a ngoai su hién dién
cla canh sat va cdng t6 vién dai dién cho chinh
quyén, dirng ra truy té, va quan toa phan xét
theo céng ly, con phai cé nhitng luat su, khong bi
nhitng ap lwc cta chinh quyén, dirng ra bénh vuc
cho bj cdo nita.

(v) Ngoai ra trén binh dién cao hon Ia luat hién
phap:

Thi nganh Tu Phap (théng thuong dwoc dai dién
b&i mot T6i Cao Phap Vién) phai duoc quy dinh
minh thj 13 co quan t8i cao gilt trong trach giai
quyét nhirng xung dot chung quyét, khdng
nhitng gitra nhitng hitu thé phdp ly khac nhau
trong xa héi, ma con |a trong tai chung quyét dé
xt nhitng xung dot gitta Hanh Phap va Lap Phap
nita (xem diéu 31 (8) cia DTHP). Diéu nay sé&
cling c& mot cach khang dinh sy doc 1ap tuyét
ddi va vo cung can thiét cla nganh tu phép, nhw
|a mot yéu t6 then chét cho quan diém phdp tri.

4. Két Luan:

Sau khi phan tach nhu trén, ching ta méi hiéu
duoc phan nao sy quan trong chién lugc cla
quan diém “Phap Tri” trong y niém dan chd Hién
Dinh, Phap Tri va Pa Nguyén ma chuing ta chd
trwong. Chinh vi thé, ching ta cé thé manh dan
két luan rang mac dau trong qua khir Hong Kong
chua tirng c6 dan ch (vi 13 thudc dia cda Anh
Qudc) va trong hién tai cling khéng c6 dan cha
thue sy (vi hé théng bau cl phi dan chd, qua gidi
han, do Trung Quéc ap dat), nhung pham chat

basis of laws. The law must not be founded on
the will of any particular individual or group of
individuals, be it a saint, several saints, or a
political party or several political parties.

(iv) The existence of an independent lawyers’
association (see article 11 of the draft
constitution)

This is another key factor. The reason being if in
a regime of rule of law all legal entities have the
right to plead their case, when prosecuted
criminally, and are entitled to a public trial in a
fair hearing, then the existence of an
independent lawyers association is required. This
would mean that besides the presence of the
police and the prosecution representing the
state prosecuting the case, and the judge
adjudicating based on justice, there must be
lawyers, independent of government pressure,
to advocate for the defendant.

(v) In addition, at the higher level of
constitutional law:

The Judiciary (usually represented by a Supreme
Court) must be construed as the supreme organ
responsible for the final resolution of conflicts,
not only between different legal entities in
society, but also is the final arbiter to adjudicate
on the conflicts between the Executive and the
legislature (see article 31 (8) of the draft
constitution). This would consolidate
affirmatively the absolute and extremely
necessary independence of the Judiciary, as a
critical factor for the concept of the rule of law.

4. Conclusion:

The above analysis has assisted us in
understanding partly the strategic importance of
the rule of law within the concept of a
democracy based upon constitutionalism, the
rule of law and pluralism as advocated by us. For
that reason, we can firmly conclude that,
although in the past, HongKong never had
democracy (because it was a British colony) and
in the present, it does not have true democracy
either (because of the undemocratic election
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cla doi séng khéng kém phan dan chd vi nho ¢
ché& dd phap tri hién hanh. Hon ai hét chinh
Martin Lee, mdt trong nhirng nha tranh dau cho
dan chu 130 thanh tai Hong Kéng d3 c6 nhitng
nhan xét twong tu.

Trong chuong ké tiép ching ta sé thao luan vé
quan diém “da nguyén”.

Chuwong 4: Thé nao la dan chd da nguyén?
1. Dan Nhap:

“Pa nguyén” 1a mét yéu t6 then chét niva cla y
niém dan chd Hién Dinh, Phap Tri va Da Nguyén.
Dan ch( da nguyén |a mot trao luu ndi bat
thudng dugc nhdc nhé nhat cda cudi thé ky 20
va cang thinh hanh hon trong thién nién ky méi.
Muén nam virng quan diém da nguyén ching ta
can phai d3 théng cac van dé sau day:

(1). “Pa nguyén” khac vdi “da dang” nhu thé
nao?

(2). Nhirng yé&u t6 then chét cla da nguyén la gi?
(3). Nhirng diéu kién nao téi can thiét cho su
phat huy tét buc cdia quan diém da nguyén?

2. Dan chid da nguyén khac véi dan chi da dang
nhuv thé nao?

Trwdc hét, yéu té da nguyén cé mét y nghia rong
rai va bao ham hon 1a yéu té da dang.

Ly do la vi trong xa hoi da dién va phirc tap ngay
hém nay, khéng phai duy nhat chi cé céc dang
phai chinh tri md&i déng gép hiru hiéu vao sy
diéu hudng x3 héi, va tién trinh hinh thanh ciing
nhu thye thi cdc chinh sdch quéc gia. Nhiéu ca
nhan, tap thé cé tinh cach phai tinh, khuynh
hudng tinh duc, x3 hoi, tir thién, tdn gido, nghé
nghiép, thuwong mai, kinh té&, bdo vé mdi sinh
hodc vin héa v.v... vin c6 thé déng goép tich cuc
va hitu ich vao cac chinh sach qudc gia. Chung ta
c6 thé két luan tuong doi chinh xac rang yéu té
da dang 1a mét thanh phan cau tao cla yéu td da
nguyén. Tuy nhién dé hiéu sau sac hon y niém
dan chd Hién Binh, Phap Tri va Da Nguyén ma
ching ta chd trwong, ching ta phaiy thirc rang
ca hai y niém “da dang” 1an “da nguyén” déu chi
la nhitng “thanh phan ciu tao” ctay niém dan

system, too restrictive, imposed by China), but
the quality of life of HongKong residents is no
less democratic thanks to the rule of law
currently applicable. More than anyone else,
Martin Lee, one of the veteran democracy
fighters in HongKong, had similar observations.

In the next chapter, we shall talk about the
concept of pluralism.

Chapter 4: What is a pluralist democracy?
1. Introduction:

Pluralism is another key element for the concept
of democracy based on constitutionalism, the
rule of law and pluralism. Pluralist democracy
has been the emerging trend, frequently on
people’s mind, at the end of the 20" century and
more so in the new millennium. In order to
comprehend the concept of pluralism, we must
clarify the following issues:

(1). What is the difference between “pluralism”
and “multiparty” democracy?

(2). What are the key elements of pluralism?

(3). What are the required conditions for the
optimum development of pluralism as a
concept?

2. What is the difference between pluralist
democracy and multiparty democracy?

First, pluralism is a much more inclusive concept
than a multiplicity of political parties.

The reason being in today’s multifaceted and
complex society, political parties are not the only
contributors to social leadership and the process
of formulation and implementation of policies.
Numerous individuals, groups representing a
variety of interests such as gender, sexual
preferences, social, charitable, religious, trades,
financial, economic, environmental, cultural
etc...can actively and beneficially contribute to
national policies. We can conclude with relative
accuracy that the multiparty element is a
constituent part of the concept of pluralism.
However, in order to appreciate more deeply the
concept of democracy based on
constitutionalism, the rule of law and pluralism
that we advocate, we must be aware that both
concepts of “multiparty” and “pluralism” are
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chd bao quat. Cac y niém da dang va da nguyén
tu ching khéng déng nghia véi y niém dan chd
triét dé dwoc. Ly do 1a vi nhu [a mot y niém dan
chd triét dé, y niém dan chd Hién Dinh, Phap Tri
va Da Nguyén doi hoi moét su cdi troi toan dién
khong nhitrng cho moi ca nhan ma cho moi thanh
phan cla x3 hoi dan sy nita.

D7 nhién thuc thiy niém da dang 1a budc cdi troi
dau tién va can thiét, dé mo dau cho mot tién
trinh cdi troi tdan dién va triét dé hon. Chinh vi
thé, sau khi diéu 4 cta ban hién phdp 2013 hién
hanh dugc hdy bd, dé thyc thiy niém da dang,
thi tién trinh dan ch héa s& khéng chi dirng
budc & mirc d6 nay ma sé phai di nhitng budc di
quan trong ké tiép.

3. Nhirng yéu td then chét chia quan diém da
nguyén:

C6 3 yéu td then chét cla quan diém da nguyén:

a. Can nhiéu tu diém khac nhau cho quyén luc
chinh tri:

That vay trong mot ché dé dan ch da nguyén,
quyén lyc chinh tri phai ludn ludn phat xuat tw
nhiéu tu diém khac nhau. Nhitng tu diém nay
khong nhat thiét phat xuat tir nhitng dang phai
chinh tri, cling khdng phai nhat thiét phat xuat tir
nhitng tap thé cd t6 chirc chac ché, hodc nhitng
co ciu thudc thugng tang x3 hoi hodc chinh trj.
Trdi lai, quyén lyc chinh tri cang xuat phat tir
nhitng tu diém cé tinh cach ha tang co s& va gan
glii v&i con ngudi cd thé lai cang thé hién dung
dan quan diém da nguyén.

b. Sw hién hiru ctia di lap chinh tri:

C6 thé tédm lwoc rang bang tac dong chap nhan
strc manh chinh tri cia da s6, mot ché d6 dan
cht da nguyén van phai tran trong va nudi
dudng sy hién hiru va déng gép tich cuc cla
thiéu s6 ddi 1ap. Tén trong quyén hién hitu va sy
déng gbp cua thiéu s6 ddi 1ap 1a mot yéu té can

themselves mere “constituent components” of
the more inclusive concept of democracy.
Concepts such as multiparty or pluralism in
themselves do not equate to thorough
democracy. The reason being the concept of
democracy based on constitutionalism, the rule
of law and pluralism necessitates a total and
complete unshackling, not only of all individuals
but also of all component parts of civil society.

Naturally, the implementation of multiparty as a
concept constitutes the first and necessary step
to unshackle, in order to commence a more
thorough process of complete and radical
unshackling. For that reason, after the abolition
of article 4 of the current 2013 constitution, in
order to implement the multiparty element, the
democratization process will not stop at this
juncture, but must take other important steps.

3. Critical key factors of the concept of
pluralism:

There are 3 critical key factors for the concept of
pluralism:

a. Several sources of political powers are
required:

Indeed, in a pluralist democracy, political power
must always emanate from various sources.
These sources do not necessarily come from
political parties, or necessarily from
organizations with tight power structures, or
organs from the social or political
superstructure. On the contrary, the more
political power emanates from sources with
grass-root characters and the closer to the
individual human persons, the more
representative it will be of this legitimate
concept of pluralism.

b. The existence of political opposition:

We can conclude that through the act of
accepting the political power of the majority, a
pluralist democratic regime must nurture the
existence and positive contribution of a minority
opposition. To respect the right to exist and
contributions of a minority opposition is a basic
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ban cta dan chd da nguyén. That vay, mét nén
dan ch da nguyén trong y nghia tuyét déi cua
né dat cdn ban trén nhiéu tu diém khac nhau cta
quyén lyc chinh tri. Hé ludn duwong nhién 13 s& ¢
nhiéu dang phai chinh tri khdc nhau trén chinh
trwong. Tuy nhién trong mot xa héi da nguyén
that sy, trong da sé trwdng hop, su van hanh cla
nhitrng dong co chinh tri khac nhau sé luon luén
dua dé&n mot tinh trang nhj nguyén chinh tri thuc
t& gdm mot dang phdi hodc mot lién minh céc
dang phai ndm quyén hanh phap, hodc ndm da
s6 trong qudc hdi, va mét dang phai hodc mot
lién minh cac dang phai d6i 1ap ndm thiéu s6
trong qudc hoi. Chung ta nén phan biét rd rét sy
khéc biét 1&n lao trong ban chat gilta “tinh trang
nhi nguyén chinh trj thuc t€” néu trén (ma ban
chat vén 1a da nguyén trong y nghia chan that
cla nd) va tinh trang “da nguyén chinh trj tra
hinh” tai Hoa Ky va Vuong Quéc Anh (ma ban
chat that sy chi 1a nhi nguyén chinh trj ma théi)
V@i tat cd nhitng khuyét diém cda no.

c. Sy tham gia tich cwc cia moi thanh phan x3
héi dan su:

Quan diém dan chd Hién Binh, Phap Tri va Pa
Nguyén dat nén tang trén su xay dung va phat
trién t&i da cla xa hdi dan sy. Chinh quyén chi
diéu hop nhitng xung d6t gitta cac thanh t6 cla
x3 hoi dan su qua mét hé thdng phap tri cong
minh ma thoi. Trong mot nén dan cha that sy
chinh quyén hodc nha nuéc chi tao ra nhitng
khung suwon dé dam bao t6i da nguyén tic cong
bang va 1& phai trong x3 hdi, trong khi d6 xa hdi
dan sy phai dwoc thang hoa téi da. Trong chiéu
hwéng d6 sy tham gia tich cyc ca moi thanh td
cla xa hoi dan su s& |a mot yéu té dac thu cua
dan chd da nguyén.

4. Nhirng diéu kién nao t8i can thiét cho sw
phat huy tdét dinh cta yéu t6 da nguyén?

Viyéu t6 da nguyén chi phat huy tét dinh trong
moi trweong cia mot xa héi dan sy thang hoa, ¢
3 diéu kién tat yéu dé yéu t6 da nguyén phat huy
tot dinh. Theo quan diém cua téi, ching ta phai
thé ché& hda 3 diéu kién nay bang cach hién dinh
hda ching trong ban hién phép cla mét nudc

key factor of a pluralist democracy. Indeed, a
pluralist democracy, in its absolute meaning, is
founded on a multiplicity of sources for political
power. The natural consequence is the existence
of a variety of political parties in the body politic.
However, in a legitimate pluralist society, in the
majority of cases, the operation of various
political dynamics will invariably result in a
reality of a de facto polarist political system
comprising a political party or an alliance of
political parties holding executive power or
controlling a majority in congress, and a political
party or an alliance of political parties in
opposition controlling a minority in congress. We
should distinguish clearly the vast difference in
nature between “the de facto polarist political
reality” mentioned above (which by nature is
pluralist in its true meaning) and the state of
“bogus political pluralism” in the USA and Great
Britain (which by nature is really a polarist
political system) with all its failings.

c. The active involvement of all components of
civil society:

The concept of democracy based upon
constitutionalism, the rule of law and pluralism is
founded on the building and optimum
development of civil society. The state only
regulates conflicts between components of civil
society through a just regime of rule of law. In a
real democracy, the government or the state
only establishes frameworks in order to provide
maximum protection for the principle of justice
and equity in society, while civil society must be
allowed to prosper to its fullest. In this context,
the participation of all components of civil
society will be an exclusive key factor for the
concept of pluralist democracy.

4. What are the conditions required for
pluralism to reach its optimum state?

Because pluralism will only reach its optimum
state within the context of a prosperous civil
society, there are 3 necessary conditions for it to
reach its optimum state. In my view, we have to
institutionalize these 3 conditions by enshrining
them in the constitution of a genuinely
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Viét Nam dan chi that su trong twong lai. Ba
diéu kién tat yéu ay la:

a. Phuong thirc bau clr nhay bén theo thé thirc
“dai dién theo ty [&” (Xem chi tiét khi tac gid khai
trién diéu 41 cha DTHP),

b. Cac hinh thirc phan quyén triét dé va toan
dién (Xem téng quat cac chuong II, llI, IV va vV
cud DTHP), va

c. Ché& d6 phap tri (rule of law) nghiém minh.
(Xem cac diéu 31 va 50 (3) ctia DTHP)

(1). Thé nao 13 phwong phap bau clr “dai dién
theo ty 1&”?

Mot cach van tac, day la phwong thirc bau clr
nhay bén dd dé dat dén muc tiéu vd cung quan
trong la nhirng dang phai, phe nhém hodc cd
nhan ra tranh c trong céc co ché diéu hanh
qudc gia sé dat dugc mét ty 1é s6 ghé tuong doi
twong xirng vdi mirc d6 ung hd quan ching ma
ho ¢ tai phong phiéu. Mot dang phai c6 5% sy
Ung ho s& co khoang 5% sé ghé trong qudc Hoi.
Mot dang phdi cé 10% sé ¢ 10% va mot dang
phai c6 51% s& cé xac xuat rat cao nam da s8
trong qudc hoi. Khdng mot dang phdi nao twong
dai cé thuec lyc ¢ thé bi loai ra khdi trung tdm
quyén lyc chinh tri cd. Uc Pai Loi (tai thwong
vién), Blrc Qudc, Sweden, Switzerland, Belgium,
phan I6n cac nudc Au Chau theo phuong thire
nay. Phuong thire bau clr nay déi nghich véi
phuong thirc bau clr “ngwa chay vé nhat” hoac
“thang lam vua” dang hién hanh tai Hoa Ky va
Anh Quéc. Phuong thirc “ngua chay vé nhat”
hodc “thang lam vua” thudng thién vi doc chiém
thi truang chinh tri cho nhitng dang phai 1én va
c6 uy luc trong khi nhitng dang phai nhd hon
hoan toan bj twdc doat tiéng ndi trong chinh
trudong. Diéu nay l1a mot trd ngai rat |&n cho sy
phat trién t6i da clia moi thanh t6 cla xa hdi dan
su, va dan dén su triét tiéu nhitng dang phai nhd
hon.

Nhan thay khuyét diém nay, cdc quéc gia dan
chl trén thé gidi ngay cang ti€n dén vdi phuong
thirc bau clr “dai dién theo ty 1&” thay vi “ngua

democratic Vietnam of the future. These 3
necessary conditions are:

a. Sensitive voting methods based on the
principle of “proportional representation” (see
details when the author explores Article 41 of
the draft constitution)

b. Various thorough and complete ways to
implement separation of powers (See generally
Chapters I, Ill, IV and V of the draft constitution)
and

c. A just regime of rule of law (See Articles 31
and 50(3) of the draft constitution)

(1). What is voting based on “proportional
representation”?

In a nutshell, this is a voting method sensitive
enough to achieve a critically important goal
where political parties, groups or individuals who
stand for election to offices in state organs
responsible for national governance, will achieve
the number of seats proportional to the level of
support they achieve at the ballot box. A political
party with 5% of electoral support will have
about 5% of the seats in congress. A political
party with 10% will have 10% and a political
party with 51% will have a high probability of
winning the majority of seats in congress. No
political party with relative substance will be
excluded from the centre of political power.
Australia (at Senate level), Germany, Sweden,
Switzerland, Belgium, most European countries
have adopted this voting method. This method
stands in contrast to the “first past the post” or
“winner takes all” method currently applicable in
the USA and United Kingdom. The first past the
post or winner takes all method generally
favours monopoly of the electoral market for
larger and more influential political parties, while
the smaller ones are deprived of political
representation. This represents a major obstacle
for the optimum development of components of
civil society and may lead to the elimination of
smaller political parties.

Being aware of these failings, democratic nations
around the world are taking steps to adopt
“proportional representation” in preference to
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chay vé nhat”. Vuong Qudc Théng Nhat Anh d3
chuyén qua phuong phap “dai dién theo ty 18”
dé bau dai dién ctia ho vao Quéc Hoi Au Chau
mac dau tai qudc hoi ndi dia van khong thay déi.
Cac Qudc Hoi dia phuwong tai Scotland va Wales
d3 theo “dai dién theo ty [&”. Nam 1994 ap dung
tai Nam Phi, nam 1993 tai New Zealand, Nhat
B6n, Nga S6 va Mexico. Urkraine cling d3 chon
hinh thirc bau clr nay thay vi I6i bau cl “ngua
chay vé nhat” hodc “thang lam vua” cii k§ cla
thé ky 18. (mudn biét thém chi tiét xem:
www.fairvote.org)

C6 thé két luan rang néu mdt quéc gia nhuw Hoa
Ky chuyén minh theo phuong thirc bau cr “dai
dién theo ty 1&” thi s& c6 mét cudc cach mang xa
héi 1&dn lao xay ra va mot sy tai phéi tri quyén luc
quan trong dé giam bdt bat cong x3 hoi. Su tham
gia cla cac tang |&p quan chung & ha tang co s&
s& gia ting. Cac chi dan cho thay trong 21 nén
dan chd tai Tay Au va Bac My thi ty 1& dan ching
di bau tai Hoa Ky gan nhu thap nhat. Nam 1994
36% bau clr Qudc Hoi. Nam 1996 cb 44% bau clr
Quéc Héi. (xem webpage néu trén).

Chung ta phai manh dan két luan rang, néu mot
trong nhitng yéu tinh cta dan chd da nguyén Ia
quyén lyc chinh tri phai phat xuat tr nhiéu tu
diém khac nhau thi ching ta khéng thé chap
nhan mot phuong thive bau cir ¢é khuynh hwéng
dem lai ddc quyén chinh tri cho 1 hodc 2 hodc 3
dang phai I&n duoc. Hudng ho 1a phwong thire
ay d3 qua cii va duong bi thoai trao.

(2). Cac hinh thirc phan quyén triét dé va toan
dién:

Sy phan quyén trong qudc gia cling 1a mot
phuong thirc quan trong dé tao ra nhiéu tu diém
quyén lyc khdc nhau. Trudce hét tuy v niém phan
quyén phtrc tap nhung cé thé duwoc tém lwoc
trong 3 hinh thirc chinh va can phai duoc hién
dinh hoa:

(a). Phan quyén hang ngang:

Day la su phan quyén gitta Hanh Phép, Lap Phap
va Tw Phap dé duwa dén mot hé thong kiém soat
va quan binh nhu trong Hién Phap Hoa Ky.

(b). Phan quyén hang doc:

“first past the post”. The United Kingdom has
decided to adopt proportional representation for
the election of representatives to the European
Parliament while there is no change for their
national parliament. Local assemblies in Scotland
and Wales have adopted proportional
representation. This method applies to South
Africa in 1994, New Zealand, Japan, Russia and
Mexico in 1993. Ukraine has also adopted this
method in lieu of the ancient first past the post
or winner takes all method of the 18" century
(for more details see www.fairvote.org)

We can conclude that if a nation like the USA
moves to adopt proportional representation,
there will be a seismic social revolution and an
important re-alignment of forces to reduce social
injustice. The participation of people at grass
root levels will increase. There are indications
that of the 21 democracies of Western Europe
and North America, the proportion of voting
Americans is the lowest. In 1994 36% voted in
Congressional elections. In 1996 44% voted in
Congressional elections. (See above webpage).

We should firmly conclude that if one of the key
aspects of pluralism is the fact that political
power should emanate from a variety of sources,
then we cannot accept a voting method
conducive to monopoly of political power for 1
or 2 or 3 major political parties. Let alone the
fact that such a method is ancient and in decline.

(2). Forms of strict and complete separation of
powers:

Separation of powers is an important method in
order to create different power sources. First of
all, despite the fact that separation of powers
may be a complex concept but can be summed
up under 3 main forms to be enshrined in a
constitution:

(a). Lateral separation of powers:

This is separation of powers between the
Executive, Legislative and Judiciary resulting in a
system of checks and balance such as in the US
constitution.

(b). Vertical separation of of powers:
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Day |a su phan quyén tir trung wong chia cho cac
dia phuwong. Chinh vi thé con dugc goi 1a” dia
phuong phan quyén”. Chang han tai Hoa Ky va
Uc Pai Loi hodc Birc Qudc thi céc tiu bang cé rat
nhiéu quyén dugc hién phap quy dinh. Trong
mét nudce Viét Nam twong lai, cling can phai trao
cho céc tinh,cac thanh phé tryc thudc trung
uwong, va qua cac don vi dia phuong chinh yéu
nay, cac quan, huyén, lang x3, nhirng quyén han
rong rai dé khuyén khich sy tham gia tich cuc
cla ha tang co sé. Trong y niém phan quyén
hang doc nay, céc chinh quyén dia phuong (ké ca
tinh hodc cic thanh phé tryc thudc trung wong)
can c6 nhitng co s& dan clr nhu cac Hoi Pong
Tinh (hodc céc H6i Pong Lap Phéap dia phuong
néu dung danh tir ciia DTHP) c6 thé cé tham
quyén théng qua cac sac luat dia phwong va
quyét dinh cling nhu thi hanh céc chinh sach
trong pham vi hién phap quy dinh. Céc chinh
quyén tai dia phwong cling c6 ludn quyén bé
nhiém tryc ti€p céc vién chire thi hanh cac chinh
sach cho minh.

(c). Tan quyén:

Y niém tan quyén cé pham vi gi¢i han hon y niém
phan quyén hang doc hodc dia phwong phan
quyén nhiéu. Tan quyén cé nghia la chinh quyén
trung wong van nam giir quyén hanh trén

nguyén tac, tuy nhién phan phéi nhan vién vé
céc dia phuong va trao cho ho mot sé quyén
quyét dinh, cdn c trén tiéng doi truc tiép tir ha
tang co s& x3 hdi, hau ¢ thé dap ng nguyén
vong nguwoi dan nhay bén hon.

(d). Phan quyén gidi han:

Chinh gilra 2 y niém dia phwong phan quyén va
tan quyén, mot y niém thir 3 13 “phan quyén gidi
han” thudng duwoc st dung tai cac nén dan chd.
Trong cac trudng hop nay, chinh quyén thanh
I4p nhitng co ché ban ty tri, khdng bi chinh
quyén kiém soat toan dién nhuwng chju trach
nhiém trudc chinh quyén. Cac co ché nay ¢o tu
cach phap nhan déc 1ap, quyén quyét dinh trong
pham vi tradch nhiém va thdm quyé hoic dia
phan cia minh, theo quy dinh cla sac luat.

This is the devolution of powers from the centre
to localities. Thus it may be known as
decentralization (or devolution) of powers.
Examples are the USA, Australia or Germany
where states have extensive powers as
enshrined in their constitutions. In a Vietnam of
the future, extensive powers should also be
devolved to provinces, cities under direct central
control, and through these main local units, to
urban districts, rural districts, villages and
cantons, in order encourage active grass root
participation. Within this concept of vertical
separation of powers, local governments
(including provinces or cities under central
control) should have elected organs such as
provincial councils (or Local Legislative
Assemblies to use the wording of the draft
constitution) with jurisdiction to pass local
legislations and make as well as implement
policies within the limits imposed by the
constitution. Local governments will also have
the power to appoint directly officials to
implement their policies.

(c). Deconcentration of powers:

The concept of deconcentration of powers has
more limited scope than that of vertical
separation or decentralization of power.
Deconcentration means that the central
government retains power in principle, but
appoints officials to work at various lower local
levels and give them certain decision-making
authorities based on direct grass root feedbacks,
in order to better reflect the will of the people
with more sensitivity.

(d). Delegation of powers (or quasi-
decentralization)

In between the 2 concepts of decentralization
(or devolution) and deconcentration, a third
concept known as delegation of power is
frequently resorted to in democracies. In these
instances, the government would establish semi-
autonomous bodies not wholly controlled by it,
but ultimately accountable to it. These organs
would have separate independent legal status,
authority to make their own decisions within
their areas of responsibility and jurisdiction or
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Nhirng vi du bao gbm céc Gy ban diéu tra, cic co
quan vé gia cu, cac co quan veé giao thdng, cic co
quan vé gido duc, cac Gy ban vé thly hodc dién
Iwe, cac Gy ban phap Iy v.v...

(3). Ché& Dd phép tri nghiém minh di nhién I3
mét diéu kién vd cung thiét yéu.

Ly do don gian la vi trong mot méi trwong da
nguyén phurc tap va cé nhiéu thanh phan tham
du nhu thé, thi phai ¢ luat phap chi céng vé tw
va nhirng trong tai cé thuc quyén. Trong chuong
trudc ching ta da thao luan dén yéu té phap tri.
Noi day chung ta y thirc dugc mirc do tuong
sinh, twong tuy cda “da nguyén” va “phap tri”
quan trong dén mirc d6 nao. Hau nhw néu khong
c6 “phdp tri” thi khdng thé cé sy phét sinh va
hién hitu lau dai cta “da nguyén”. N&u vang
béng nguyén tac “tuyét déi binh ddng gitra
nhitng hitu thé phap ly” nhu tuyén duwong b&i
ché& dé phap tri thi cac hitu thé phép ly cé nhiéu
quyén lyc nhu nha nudce da tiéu diét hodc de
bep moi thanh t6 ctia xa hdi dan sy dé ndm ddc
quyén.

5. K&t Luan:

Chung ta la mot dan téc bat hanh vi tham vong
va d3 tAm cla cac thé lyc thyc dan va cac siéu
cuwdng cua thé gidi, va vi nhiéu thé hé I3nh dao
d3 thiéu su liém chinh cla con tim d€ canh tan
va dan ch( héa dat nudc kip thoi. Tuy nhién con
dudng dan chd hda dat nudce 1a mét con dudng
vlra chéng gai, vira ham chira nhiédu co héi néu
ching ta sang sudt nhu mot tap thé. Néu ching
ta sai [Am s& di vao nhitng con duéng han hep,
gidm bét co hoi, tham chi trd thanh tl nhan cla
cac thé lyc tai phiét hodc ki nghé qudc té. Néu
sang subt, ching ta van cé thé cé co hoi dé lam
lai ngay tir dau bang nhi*rng y niém vé dan chd
cao dep va khai phdng nhat cla loai ngudi, trong
khi nhitng dan tdc véi nhitng nén dan chd lau doi
nhat lai phai vat 16n v&i nhirng thé lwc bao tha
hung manh. Khi néi dé&n van ménh va tuong lai
lau dai clla mét dan toc, thi chua chic dan toc
ching ta s& khdng vuot troi vao mot thoi diém
nao dé trong tuong lai.

territory, as specified by legislation. Examples
include various commissions of inquiries,
housing authorities, transport authorities,
education commissions, water or electricity
boards, judicial commissions etc...

(3). A just regime of rule of law is an essential
and necessary condition.

The simple reason being that in a complex
pluralist milieu with a multiplicity of participants
as such, equitable and impartial laws together
with competent arbiters are required. In earlier
chapters we have discussed the rule of law. Here
we are keenly aware of the extreme importance
of the extent of coexistence and
interdependence between the concepts of
pluralism and rule of law. It would be as though
without the rule of law, pluralism would not
come into existence or endure for any significant
period of time. In the absence of the principle
that “all legal entities are absolutely equal” as
enunciated by a regime of rule of law, then those
legal entities with enormous power such as the
state would eliminate all components of civil
society to monopolize power.

5. Conclusion:

We are an unfortunate people because of the
malevolence on the part of colonial powers and
world superpowers, and because of successive
generations of leaders devoid of honesty,
integrity and dedication to modernise and
democratize the nation soon enough. However,
the road of national democratization is one, at
the same time full of obstacles but pregnant with
opportunities, if we have enough collective
wisdom. If we commit errors, our road shall be
narrower, we shall have less opportunities, and
may even become hostages to international
financial or industrial vested interests. With
wisdom, we can still have opportunities to make
a new beginning with the most beautiful and
liberating democratic ideals of mankind, while
nations with the oldest democracies are
wrestling with powerful conservative forces.
When we talk about the long term destiny and
future of our nation, it is not impossible for our
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Phan II:
Du Thao Hién Phap Viét Nam.

(Trén quan diém dan ch( Hién Dinh, Phap Tri va
Da Nguyén) Cé Loi Binh Luan Cla Téc Gia

Chuong 5:
L&i M& Dau clia Dy Thao Hién Phép:

Sau may nghin ndm dwng nwéc va gilr nwéc ctia
toan dan va cac bac anh hung lich str, dan téc
chiing ta d3 trai qua nhiéu cudc thang tram. Bén
canh nhirng giai doan lich sir vinh quang nhw
cac triéu dai Dinh, L&, Ly,Tran hodc Quang Trung
Pai D&, dan tdc chung ta cling d3 tirng bi mét
ngan ndm doé hd tir phwong Bac, noi chién lién
mién trong suét cac giai doan Thap Nhi St Quan
va Trinh Nguyén phan tranh, gan 100 ndm thuc
dan Phap dé hé va tac hai hon hét 1a tir hon
nira thé ky nay toan thé dan tdc trén ca 2 mién
Nam va Bac Viét Nam d3 tré thanh nan nhan va
con c& clia nhirng thé lywc y thirc hé va gido diéu
qudc té, day dan tdc ching ta vao mdt cudc ndi
chién phi dan tdc, huynh dé twong tan va khéc
liét.

Hon nira, nén van héa truyén théng cia dan toc
Viét Nam dwo'c hinh thanh qua gan 5000 lich st
I3 mdt nén van héa khai phéng, nhan ban,
khoan hoa va trung dung, khong hé chip nhan
bat cir mdt cwe doan chi nghia nao.

Hién phap cha dan toc Viét Nam phdi hoan toan
dat can ban trén quan diém phi y thirc hé va phi
gido diéu. Nhirng con ngui Viét Nam ty do va
tri tué khai sang, séng mot cudc d&i hanh phic
trong mot x3 hdi thinh vweo'ng va mét nén dan
chu hién dinh, phap tri va da nguyén 1a wéc
nguyén chinh dang clia moi nguoi Viét Nam.

Binh Luan:

Tinh Than Qudc Gia DAn Tdc Qua Khich: Nhan

nation to surge ahead at certain point in time in
the future.

Part Il:
Draft Constitution for Vietham

(On the bases of Constitutionalism, the Rule of
Law and Pluralism) with commentaries by the
author.

Chapter 5:
Preamble to the Draft Constitution:

After millennia of nation founding and
preservation by the people and their heroes in
history, our country has gone through many ups
and downs. Alongside episodes of glory such as
the Pinh, L&, Ly Tran and Emperor Quang Trung
dynasties, our people also endured one
thousand years of Northern domination,
continuous civil war in the periods of the 12
Warlords and struggle between the Trinh and
Nguyén princes, almost 100 years of French
colonial rule and most destructive of all, for
more than half a century, the whole people in
both north and south of Vietham have become
victims and pawns of international dogmatic
ideological powers, engulfing us in an alienated,
internecine and atrocious civil war.

Furthermore, our national culture, which has
been nurtured through nearly 5000 years of
history, is a moderating, reasoned, humanist
and liberating culture which will resolutely
oppose all fundamentalist ideologies.

Our people’s constitution must be completely
founded on the concepts of non-ideology and
anti-dogmatism. Being free men and women,
endowed with wisdom and living a happy life,
within a prosperous society and a democracy
based on constitutionalism, the rule of law and
pluralism, constitutes the rightful aspiration of
each Vietnamese citizen.

Commentary:

Fundamentalist nationalism: As humanity moves
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loai cang tién bd thi tri tué tap thé cla con ngudi
cang cao hon. Luc d6 sé khdng con chd dirng cho
nhirng 4o vong vé anh hung tinh déc ddo cta bat
cir mot dan téc nao. Chinh vi thé, cling nhu moi
dan téc khac, ching ta phai chdp nhan cé vinh,
cé nhuc, ¢6 thang cé tram, va trong hang ngii cla
chuing ta ¢ nhiéu ké anh hung nhung ciing cé
nhiéu ngudi hén nhat. Theo quan diém cla t6i,
mét dan tdc thing hoa vi trong giai doan do cla
lich s, nhitng tv twdng cao dep va khai phdng
nhat da thd&m nhuan nén van hda cta dan téc va
huwéng dan budce di cla ho. Chdng han Viét Nam
vao cac tridu dai Pinh, L&, Ly, Tran thi tu twdng
triét hoc Déng Phuong rat manh trong khuén
khé clia mot nén tang Tam Gido hai hoa. Ngudi
Tay Phuong hién nay dang cuc thinh trén quan
diém dan chd hién dinh, phdp tri va da nguyén.
X3 hoi cta ching ta suy thoai vao cac thoi ky
Téng Nho hl 14u nhu cac giai doan hau Lé, Trinh
Nguyén phan tranh, suét triéu dai nha Nguyén,
hodc trong giai doan van hda vira bj suy thoai
dudi Nguyén triéu, vira bi ngoai bang xam nhap
manh mé nhu trong cac giai doan Phap thudc va
chién tranh y thirc hé nam bac Viét Nam. Cé thé
ndi rang, mot dan toc thinh hay suy la do phdm
chat clda nhitng tu tudng di qua va anh hudng
dén nén van hoda dan toc y. Chinh vi thé mudn
phuc hung dat nuéc, viéc lam tién quyét 1a phai
nang cao pham chat cla tu twdng con ngudi Viét
Nam.

D3 dén Iuc dan toc Viét Nam ca hai mién Nam
Ian Bac déu phai tinh gidc va tinh tri dé nhan
chan rang ca hai déu |a nan nhan cta nhitng thé
Iwc y thirc hé gido diéu, ma nhirng trung tam dau
s& nam tai cac nwdc tay phuong, hoan toan
khéng quan tam gi dén quyén lgi cha dan téc
Viét Nam c3. Ching ta d3 tan sat va giét hai lan
nhau vi s xui duc ¢d tinh dé truc lgi cia nhitng
ké 13nh dao cac thé luc néu trén. Ngay hdm nay,
vGi nhitng tién bd vurot buc vé truyén thdng va
sy c&i tréi nhirng dinh ché chinh quyén, tat ca
nhirng sy that odi am da bi phoi bay. Nhitng y
thire hé gido diéu phai bj triét thodi toan dién
trén chinh trwdng va trong nén van héa Viét
Nam. Chung la nhirng con vi trung doc hai, c6
kha nang xay dwng nhitng thé ché& hodc ciu truc

forward, their collective wisdom will reach new
heights. There shall be no space for fallacies
about the unique heroic exploits of any
particular nation. For that reason, like any other
nation, we must accept both glories and
humiliations, ups and downs, and among our
ranks there are heroes and cowards. In my view,
a nation rises and flourishes because at that
juncture of history, the most beautiful, lofty and
liberating ideals permeate its culture and guides
their march. For example, Vietnam under the
Dinh, L&, Ly and Tran dynasties when the ideals
of Oriental philosophy were strong within the
context of a harmonious coexistence between
the Triple Religions of Buddhism, Taoism and
Confucianism. The Western world is currently at
their peak with the concept of democracy based
on constitutionalism, the rule of law and
pluralism. Our society began to decline during
the period of conservative Song dynasty
Confucianism such as the period of the Later Lé
Dynasty, conflicts between the Trinh and Nguyén
Princes, the entire Nguyén Dynasty, or during
the period of cultural deterioration under the
Nguyén Dynasty, the strong foreign influences
under French domination and the north and
south ideological conflict. We may conclude that
a nation rises or falls on the quality of the ideas
that permeate and impact on its culture. For that
reason, in order to restore the nation to its
rightful height, lifting the quality of the thoughts
of each Vietnamese citizen should be an
absolute priority.

It is time for the Vietnamese people, both in
North and South Vietnam to awaken and regain
their presence of mind in order to realize that
both sides of the conflict were victims of
dogmatic ideological forces, whose centres of
power lied in Western nations, with no regard
whatsoever for our national interests. We
destroyed and massacred each other because of
the incitement of the leaders of these forces for
their benefits. Nowadays, with great advances in
communication and the unshackling of
government institutions, all these dark truths
have been exposed. Dogmatic ideologies must
disappear completely from the political and
cultural arenas in Vietnam. They are malignant
viruses, endowed with the capacity to create
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quyén lyc I&n lao va tredng ton, dé lam hai
khéng nhirng con ngudi cd thé ma con xam
chiém, xdm nhép va tan pha nhiéu qudc gia nita.

Chi c6 4nh sang cla tri tué méi vinh vién khai
phdng cho con ngudi. Moi ngudi Viét Nam can
phai dat dén trinh d6 tri tué cao dé dan toc
chung ta vinh vién khdng bao gi® bi nhitng con vi
trung y thirc hé gido diéu xdm nhap nita.

Chuwong I. Dy Thao Hién Phap Vé Nhirng Quyén
loi va nghia vu cdn ban:

Binh Luan:

Phan I&n céc hién phap dan chu cac qudc gia mai
dugec viét trong vong 50 ndm gan day (Nga S6,
Hoa Lan, Dai Loan v.v.....) déu cé néu ra nhitng
quyén lgi va va nghia vu cdn ban. Nhitng hién
phap da duoc viét tir 1du doi nhw hién phép cla
Hoa Ky thi phai dugc bé tic b&i mét Hién
Chuong Quyén Loi. Phan Idn nhitng quyén lgi,
dugc hién dinh héa, phan anh nhitng nhan
quyén can ban trong ban Tuyén Ngdn Quéc T&
Nhan Quyén (TNQTNQ) dwoc Pai Hoi Dong Lién
Hiép Quéc Thdng Qua ndm 1948.

Trong ban dy thao nay, quy luit dé cling dugc
ap dung, ngoai mét sé quyén lgi va trach nhiém
khac ma téac gia cho la quan trong. M6t khi mot
quyén lgi hodc trach nhiém dugc hién dinh héa
thi khéng mét strc manh vi hién ndo cé thé twdc
doat nd, va moi luat phdp di nguoc lai vdi tinh
than cla né déu phai triét tiéu vi vi hién va
khong cé hiéu nang phap ly.

Piéu 1 (Quyén binh dang)

Moi nguwdii déu cé quyén dwoc cdng nhin cé tw
cach phap nhan va binh dang trudc luat phap
bat ké phai tinh, tén gido, chiing tdc, giai cap xa
hdi, chinh kién, khuynh hwéng tinh duc, tudi
tac, ngdn ngir hodc c6 khuyét tat hay khéng,
hodc bat cir mét tiéu chuan phi ly nao, theo luat
phap quy dinh.

Binh luan:

institutions or power structures which are both
humungous and enduring, not only harmful to
the individual persons, but also with power to
invade, infiltrate and destroy nations.

Only the light of wisdom will forever liberate
humanity. All Viethamese must reach this high
level of wisdom so that our nation shall never
again be infected by these dogmatic ideological
viruses.

Chapter I. Draft constitution relative to basic
rights and responsibilities:

Commentary:

The majority of democratic constitutions of
nations written within the last 50 years (Russia,
the Netherlands, Taiwan etc...) would spell out
basic rights and responsibilities. Those
constitutions which were written earlier on, such
as the US constitution, must be complemented
by a Bill of Rights. Most of these rights, which are
enshrined in the constitution, reflect the
fundamental rights cited in the United Nations
Declaration of Human Rights passed by the
General Assembly of the United Nations in 1948.

In this draft constitution, the same rule applies,
in addition to a number of responsibilities that
the author considers important. Once a right or
responsibility has been enshrined in the
constitution, no unconstitutional power can
violate it, and all laws contrary to its spirit must
be negated as unconstitutional and without legal
force.

Article 1 (Right to equality)

Everyone has the right to be recognized as a
legal entity and equal at law regardless of their
gender, religion, race, social status, political
views, sexual orientation, age, language or
presence or absence of disabilities, or any
unreasonable criteria, as provided for by law.

Commentary:
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Thanh ngit “tw cach phap nhan” la mot y niém va
13 mét quyén lgi trong yéu trong x3 hoi. Mot
ngudi khdng cé tw cdch phap nhan sé khong thé
cé quyén dirng trudc mot toa an khai té mot
ngudi khac dé bao vé quyén loi chinh dang cla
minh. & mdc d6 nao d6 chicod nhitrng ngwoi nd |é
ma@i khong co tu cach phap nhan.

Ban du thao nay, ngoai ra, con hién dinh héa
nhi*ng tiéu chuidn ma luat phap khéng thé vin
vao d6 dé ky thi. Nhitng tiéu chuin néu trén déu
c6 thé dé dang chap nhan déi v&i ngud Viét, trir
2 tiéu chuan “Khuynh hudng tinh duc” va cum tir
“hodc bat cir mét tiéu chuan phi ly nao”, theo
luat phap quy dinh. Khuynh huéng tinh duc am
chi nhitng ngudi dong tinh luyén ai ca nam 1an
nit. Theo quan diém cla tdi, nén vin héa Pong A
|a mdt nén van héa khoan hoa va bao dung. Nén
van héa Tam Gido truyén théng cla ching ta cé
thé cé mot cai nhin khac khe d6i véi su tu do vé
tinh duc néi chung, chit khdng phai ky thi bat ct
mot loai tinh duc ndo ca biét ca. Néu nén van
héa truyén théng cé khac khe, thi cling khac khe
mot cach binh dang véi moi khuynh huéng tinh
duc, ch khdng bat cong dbi véi mot khuynh
hudng ca biét nao. Déi vdi Phat Gido, thi loai tinh
duc nao cling lam giam di tri tué can thiét dé dat
dén tinh trang gidc ngd giai thoat. D&i vdi Khdng
Gido, su phdong tung vé tinh duc khéng nhitng ¢
hai vé luan Iy ma con gay xdo tron xa héi nira.
Chinh vi sy binh dang tiém tang nay ma quan
diém cla diéu 1 clia dy thao nay sé duoc dé
dang ch3p nhan trong quan ching Viét Nam, hon
ca trong nhitng nwdc tdy phuong tién bd nhat
nhu Hoa Ky. Ly do la vi xa hdi Hoa Ky ¢ nhiéu
nhém tén gido qua khich, tuy khéng cé sy tng hd
réng rai clia quan chidng, nhung cd rat nhiéu tai
chanh va thé lyc chinh trij.

Tin twdng vao tinh cach bao dung va khoan hoa
cla nén van hda truyén théng, tdi con mudn di
xa hon nira va thém vao cum ti” hodc bat c&
mot tiéu chuan phi ly nao”, theo luat dinh. Diéu
nay cé nghia la quan diém ky thi tai Viét Nam s&
bi cAm ddan tuyét déi hon 1a & nhitng nuwdc tay
phuong tién bd nhiéu. Luc do, nhitrng tiéu chuan
cla sy vi hién khéng con 1a mot sd tiéu chuan
gi¢i han duwgc minh thi néu ra nira, ma tiéu
chuan cla sy vi hién s& |3 “phi ly hay hitu ly”. Cac
chinh quyén lién hé s& thong qua nhirng sac luat,

The expression “legal entity” (AKA Legal
personality or legal standing) is a concept and a
right essential in society. A person not being a
legal entity would be unable to stand in front of
a court to commence proceedings to protect
their legitimate rights. To some extent, only
slaves do not have legal standing.

This draft, in addition, has enshrined in the
constitution certain criteria that laws cannot use
to discriminate against citizens. The above
mentioned criteria are by and large acceptable
to the Vietnamese, but for the expressions
“sexual orientations” and “any other
unreasonable criteria” as provided for by law.
Sexual orientations refer to homosexuals and
lesbians. In my view, the East Asian culture is a
moderate and inclusive one. Our traditional
Triple Religion culture may take a strict view of
sexual freedom in general, but it does not
discriminate against any particular type of sexual
activities. If such culture is strict, it would be
equally strict with all sexual preferences and not
aimed at any particular ones. As far as Buddhism
is concerned, any type of sexual activities would
equally reduce the required level of wisdom for
spiritual liberation. As far as Confucianism is
concerned, all sexual indulgences equally lead
not only to moral decrepitude but also social
discord. Because of this innate equality, article 1
will be easily approved by the Vietnamese
populace, even more so than in an advanced
Western country the like of the USA. The reason
being that American society harbors many
extremist religious groups who do not reflect the
values of the whole people, but who are
financially endowed and wield political
influences.

Armed with belief in the moderating influence
and inclusiveness of our traditional culture, |
wish to go further with the expression “or any
other unreasonable criteria”, as provided for by
law. This would mean that discriminatory views
in Vietnam will be prohibited more absolutely
than in Western advanced nations. Thus, the
criteria for unconstitutionality will not be limited
to explicit criteria, but extended to include the
test as to whether a criterion is “reasonable or
unreasonable”. Governments will pass laws,
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tuy theo hoan canh dé dé dang dit ra ngoai vong
luat phap tat ca nhirng tiéu chuan ky thi ma mét
ngudi “hitu ly” cho rang bat cdng va phi ly. biéu
nay sé dong gop tich cuwc hon vao muc dich cong
bang xa hoi. Bugc nhu thé 1a ching ta phai cam
on cac thé hé tién nhan da cé vién kién xay dung
mot nén van hda khoan hoa nhu thé.

Piéu 2 (Quyén tu hiru)

Quyén tw hiru cia moi ngudi hodc riéng hodc
chung véi ngwéi khac phai duoc tuyét ddi tén
trong, ké luén ca quyén chuyén nhwgng tu hiru
cta minh. Khédng mdt quyén lwc ndo cé thé doc
dodn twéc doat quyén tw hiru clia mdt ca nhan.

Binh Luan:

Quyén tu hitu trong y nghta hién dai ca né
khong phai thuan nhat |a mot y niém san pham
cla cudc cach mang ki nghé tai tdy phuong vao
thé ky thir 18. Pay la mét y niém cd tinh cach
“nhan tinh” va dp dung cho loai nguwoi tlr dong
sang tay, tw cd chi kim. Hé 1a con ngudi thi tu
trong ban chat d3 c6 khuynh hudng tw hitu nhu
|a mdt trong nhiéu phwong tién dé séng con. C6
thé ndi rang, trong giai doan phat trién so khai,
khi con ngudi con séng theo ché d6 bd lac va di
chuyén khéng nglrng, dé tim lwong thuc tir trong
thién nhién réng rai bao la, thi y niém tw hitu rat
gi¢i han, hodc hau nhu khéng cé, vi sy sdng con
cla cd nhan chua 1& thudc vao sy tich trir tu hiru
cla ca nhan. Trai lai sy s6ng con lai 1é thudc vao
nd lyc chung cla tap thé dé khic phuc nghich
canh tir thién nhién. Tuy nhién, khi cac bd lac Ién
manh, s6 ngudi déng ddo hon va nhirng bd lac
hung manh chinh phuc nhitng bd lac yéu hon,
thanh 1ap nhitng quéc gia, dinh cu vi tri va lanh
dia cla qudc gia, thi y niém vé tw hitu trudng
thanh hon. Bén trong bé lac hodc qudc gia sé
phan dinh vi tri cao thap va quyén lgi nhiéu hay
it. Lic d6 su sdng con cla cd nhan trd nén |é
thudc vao tuw hiru cda minh.

C6 thé ndi rang y niém tu hitu phat xuat tir Dong

depending on circumstances to outlaw all
criteria that a reasonable person considers
unjust and unreasonable. This will positively
contribute to the objective of social justice. For
this, we must be grateful our numerous
generations of ancestors whose foresight has
enabled them to build such a moderating and
harmonious culture.

Article 2 (Right of private ownership)

The right of private ownership individually or
collectively must be absolutely respected,
including the right to transfer one’s private
property. No power can arbitrarily deprive a
person of their right to private ownership of
property.

Commentary:

The right to private ownership, in its modern
meaning is not purely a conceptual product of
the Industrial Revolution in the West in the 18"
Century. This is rather a concept with a human
character and applicable to all humanity from
East to West, from antiquity to the modern age.
The tendency to own property is part of human
nature and constitutes one of the many ways for
us to survive. We may say that, at their primary
stage of development, when humans lived under
tribal regimes and were constantly on the move,
to look for food in the immensity and vastness of
nature, the concept of private ownership of
property was very limited, or almost non-
existent, because the survival of the individual
did not depend on the individual accumulation
of wealth. On the contrary, survival depended on
the collective effort to overcome obstacles from
nature. However, when tribes grew bigger, more
populous and the more powerful ones
conquered the weaker ones, formed nation-
states with stable locations and state
boundaries, the concept of private ownership of
property reached greater maturity. Within the
tribe or state, hierarchies were established and
properties were redistributed accordingly. Then
the survival of the individual became dependent
on their private ownership of property.

We may say that the concept of private
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A, B4c Phi va An D6 sém hon & Tay Phuong, vi
cdc x3 hoi nay d3 phat trién nhirng ciu tric xa
héi phirc tap & mot giai doan rat sém, khi xa hoi
tay phuong con rat so khai (khodng 4,000 dén
5,000 nam vé trudc). Trong tinh trang nguyén
thuy cta con ngudi, y niém tw hiru chua day
doéng, va & giai doan do, qua nhién “muén su cla
chung”, nén & mirc d6 nao d6 thi ngudi cong san
dung khi quan niém “tu hitu 1a ddnh cap”. Mot 1a
danh cdp cta chung (cdng quy). Hai [a néu cla
cai c6 chia cho cd nhan thi phai chia déu, va ké
nao cé nhiéu qua thi coi nhu da danh cap tir ké
c6 it hon. Nguoi cong san sai & chd cdn ban 13
néu tich cyc triét tiéu tw hiru dén mirc do tuyét
ddi thi ching ta v tinh tiéu diét luén ban nang
s6ng con va khuynh hudng sang tao cla cai dé
clng ¢d cho kha nang séng con dé.

Hon nita, ngudi cong san, cling nhu nhiéu ché
dd chuyén ché khac, d3 khdng hoan toan thanh
that khi huy diét tu hitru. That ra ho khéng huy
diét ma chi tich luy va tap trung tw hiru vao tay
mét s6 nhan vat 1anh dao. Con dan ching thi vo
san. Nhitng con ngudi vo san sé hoan toan |é
thudéc vao mot tap doan lanh dao hitu san va sy
théng tri lic d6 méi that sy tuyét doi. Trong sw
tranh dau thuc té€ dé séng con trong xa hdi, chi
c6 nhitng con nguwai hiru san, mdi cé kha nang ty
vé, séng con va bao vé tu do cho cd nhan va gia
dinh. Twdc quyén tu san cia mot cé nhan, trén
thyc té, dong nghia véi sy tudce di quyén ty do
va kha nang tu vé clda nguoi do.

Diéu 3 (Nén tang gia dinh)

Gia dinh 13 nén tdng ngan d&i cha x3 hdi truyén
thong va cé mét vi tri dat biét trong ldng dan
tdc. Nén tang gia dinh phai dwoc luat phap ton
trong va boi dudng nhu 13 mot yéu té quan
trong ctia nén van héa Viét Nam.

Binh Luan:

ownership of property originated earlier in East
Asia, North Africa and India compared to the
West because these earlier societies had
developed complex social structures at a very
early stage, when the West was still primitive
(about 4000 to 5000 years ago). In the primitive
state of humanity, the concept of private
property had not been activated, and in that
state, all properties were indeed common,
therefore to some extent, the communists are
right in propositioning that property is theft.
First this is theft from the community (the
treasury). Second, if properties are to be
distributed, they should be distributed equally to
individuals and those who receive too much are
considered to have stolen from those who
receive inadequately. The communists are wrong
fundamentally in that if we actively eliminate
private property to the bitter end, inadvertently
we also eliminate the survival instinct and the
tendency to create wealth in order to
consolidate our capacity for survival.

Furthermore, the communists, like all other
totalitarian regimes, are not entirely honest
when they eliminate private property. In reality,
they did not eliminate it but merely accumulate
and consolidate it in the hands of a number of
leaders. A whole people without property will
completely depend on a collective leadership
with all properties and thus such domination will
be really absolute. In the practical struggle for
survival in society, only individuals endowed with
property will have the capacity for self-defence,
survival and to protect freedom for self and
family. To deprive an individual of their property,
in practice, equals depriving them of their
freedom and capacity for self-defence.

Article 3 (Foundation of family)

The family is a millennium foundation of our
traditional society and occupies a special place
in the heart of our people. The family
foundation must be honoured by law and
nourished as an important element of
Vietnamese culture.
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Gia dinh 1a mét y niém phat xuat khdong nhirng
tlr truyén théng thd phuwong té tién, ma dan toc
ching ta cé tur thoi Hung Vwong dung nudc (nhw
nhiéu dan téc hoac bé lac khac), nhwng déng
thoi dugce cing ¢6 manh mé va tich cyc hon bdi
nén vin héa Bong A. Khi chiing ta quan niém gia
dinh, ching ta khéc v&i ngudi tdy phuong & chd
gia dinh chung ta la dai gia dinh (extended
family) gdm khéng nhitng vo chdng, con cai ma
gdbm ludn ca 6ng ba, cha me, ba con ¢d bac
V.V...... Trong khi nguoi tdy phuong chi quan
niém gidi han hon & gia dinh tryc tiép (nuclear
family) gdm vo chéng va con cai.

Gia dinh, ngoai viéc lwu gitt nhirng truyén théng
t&t dep cla dan tdc, con 1a mot phuong tién tra
an va boi dudng vé tdm linh va tinh than cho moi
ca nhan. Trong y nghia nay thi gia dinh v6 clung
trong yéu cho nhan quyén va dan quyén, vi chi
c6 nhitng céd nhan cé mét doi séng vé tinh than
va tam linh sung man, méi c6 kha ndng va y chi
quat cudng day du dé chéng lai moi hinh thirc
dobc tai trén tam thirc con ngudi.

Diéu 4 (Quyén tu do tw twdng va tw do bao chi)

Quyén tv do tu twéng phai duoc ton trong ké
ca tv do phat biéu tw twéng ctia minh bang moi
phuwong tién bao chi, truyén thong, truyén hinh
va moi phuong tién khac.

Binh Luan:

Tu do tu twdng vd cling quan trong, vi moi nguoi
deéu biét rang tu tudng 1a khdi diém cla hanh
dong, ké ca nhitng hanh déng cdch mang lat d6
nhirng trat ty chinh tri xa héi bat cdng. Tuy nhién
tuw tuwdng, trong pham vi cd nhan va thu dong cla
nd, sé khdng anh hudng dén xa hoi. Chang han
mét ngudi khdi mot y niém thién mudn gitp d&
ngudi nghéo. Tuy nhién néu chi gitr né 1a méty
niém cé nhan va khéng phd bién hodc bién thanh
hanh dong thi chang cé Igi cho ai. Cling nhu mot
ngudi cd mét y niém xau. Tuy nhién néu khong
phé bién hodc thyuc hién nd thi cling khong hai
duoec ai va luat phép ciling khdng thé ché tai ho.
Chinh vi thé, tu do tw tudng phai ludn ludn di doéi

Commentary:

The family is not only a concept emanating from
the tradition of ancestors’ worship, that our
people has practiced since the time the Hung
Kings founded our nation (like many other
nations or tribes), but it is also actively and
strongly consolidated by the East Asian culture.
Our concept of the family is different from our
Western counterpart in that our family is the
extended family comprising not only husband,
wife, children but also grand-parents, relatives
etc...While Westerners conceive of the family
only as limited to the nuclear family with
husband, wife and children.

The family, while maintaining the beautiful
traditions of the nation, is also a refuge and
restoration place in spiritual and moral matters
for individuals. Within this meaning, the family is
essential for human rights and civil rights in that
only individuals with a rich moral and spiritual
life would be able to muster sufficient will power
to resist all forms of dictatorship over the minds
of humans.

Article 4 (Freedom of thought and freedom of
the press)

Freedom of thought shall be respected
including the freedom to express one’s thought
through all means of the press, communication,
television and other means.

Commentary:

Freedom of thought is extremely important
because we all know that thought is a precursor
to action, including revolutionary action to
overthrow an unjust social political order.
However, thought, in its personal and passive
form, will not impact on society. For instance, an
individual may conceive a thought to help poor
people. However, if they keep such thought as a
personal one and refrain from putting it into
action, this will benefit no one. Similarly, a
person may possess a bad thought. However, if
such thought is not propagated or implemented,
it will not harm any-one and the law may not
impose upon it. For that reason, freedom of
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V@i ty do phd bién, phat biéu tv tudng cda minh.

Trong 4n ban 2012 t6i cé dé nghj 2 gidi han. Dd
13 “trlr khi vi pham luat phdp hodc thuan phong
my tuc.”

Nhirng gidi han cla luat phap thi twong déi dé
chap nhan vi ching ta khéng thé ¢ sdy cho
nhitng tdi 4c chdng han. Tuy nhién nhiéu nguoi
s& dgt van dé |a thuan phong m{ tuc cd thé 1a
mot tiéu chuan dao dirc, nhung liéu c6 nén hién
dinh héa thuan phong m{ tuc dé tré thanh mét
luat nén tdng hay khdng? Thuan phong my tuc cé
phai |a bién gidi ma tu do phat biéu tu tuwdng
khoéng thé vuot qua hay khong?

Khi viét an ban 2012, t6i nght, sy gidi han nay la
can thiét vi ching ta la mét xa hdi vai nén van
minh Dong A, va gidi han nay an dinh ban sic
khac biét cha nén van minh ching ta. That vay,
nén van minh tdy phwong chd trong vao sy phan
tich va phan biét. Theo ho, tu twdng khac vai
hanh déng, va tu tudng tw né céd mot ban sic nodi
tai va cé thé tu sinh ty tén trong vili tru nay. Ho
khong cdm thay khé khan gi khi quan niém “tw
twdng vi tv twdng”. Tém tic Ia toi tv duy vi chinh
tu duy la dd réi, khéng can bat c&r mot bién minh
nao khac cho sy tv duy cta minh. Trong khi dé
triét hoc ddong phuong dén tir mét gée canh
khac. Theo ngudi A Bong moi hién tugng trong
vii tru, ké ca tu twdng, déu |é thudc 1an nhau,
twong sinh va tuong tuy. Khong co tu twdng nao
c6 thé tu sinh ty ton hodc dirng bén trén hodc
bén ngoai con ngudi tu duy. Mot tu twdng nhu
thé chi cé mét gid tri rat twong déi va “tuw twdng
vi nhan sinh” chiém wu tién trong nén vdn minh
pong A.

Thuan phong my tuc hién hanh cling chi la mét
s6 y niém hodc tu tudng dang thinh hanh va
duwoc tam thoi cho la vuot troi trong kha nang
lam chat keo son dé 6n dinh x3 hdi. Viéc hién
dinh héa nhitng thuin phong my tuc nay 13 mét
diéu khdng nhirng c6 thé chap nhan dugc, ma
con 1a mot diéu nén 1am nita. Nén van hoa Déng
A, theo quan diém cla t6i, sau sac hon nén vin
héa tay phuvong & diém then chét nay.

thought should always be accompanied by
freedom to propagate, express one’s thought.

In the 2012 edition, | proposed 2 limitations.
These were: “except in circumstances contrary
to law or in violation of prevailing moral norms”.

It is relatively easier for us to accept legal limits
because we cannot promote crimes for instance.
However, many would posit the question that
although moral norms may be moral criteria, but
should we enshrine them in our constitution to
become fundamental law?

Should moral norms be a barrier that freedom of
expressing one’s thought cannot cross?

When writing edition 2012, my view was that
this limitation is necessary because we are a
society with an East Asian civilization and such
limitation defines the special characteristic of
our civilization. Indeed, Western civilization
would emphasize analysis and discrimination.
For them, thought and action are 2 different
entities and thought in itself has an intrinsic
nature and can exist independently in this
universe. They have no difficulty with the
proposition that “Thinking may be for its own
sake”. In short | think because the act of thinking
itself is sufficient and there is no other
justification required. Meanwhile, Oriental
philosophy views the issue from a different
perspective. For East Asians, all phenomena in
the universe, including a thought are coexistent
and inter-dependent. No single thought can exist
by itself or can stand above or outside of the
thinking human person. A thought, as such, has a
very relative validity and “Thought for the sake
of humanity” has always been the preferred
proposition within East Asian civilization.

Current moral norms are only a set of thoughts
that are prevailing and temporarily considered as
prevalent in its capacity to foment social
stability. Enshrining them in our constitution is
not only acceptable but also to be encouraged.

In my view, the East Asian culture is more
profound than its Western counterpart in this
crucial respect.
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Ly do la vi mac dau cd sy gidi han bé mat trén
phuong dién thuan phong my tuc, nhwng vi
ching ta quan niém rd rét ban chat twong déi
cla moi hién twong, nén chinh quan niém vé
thuan phong my tuc ciing phai ti tir thay déi
theo thoi gian va hoan canh x3 héi.

Trong khi d6 nguoi tay phuong, vi quan niém
mdi hién twong déu cé ban sic doc lap ddi véi
nhitng hién twong khac, nén dé di dén su thiang
hoa qud murc gia tri cha mot hién twong cd thé.
Tlr d6 ho lin sdu vao nhirng y thirc hé va chd
thuyét c6 tinh cach gido diéu, dem lai thdm hoa
cho nhan loai.

Chinh vi thé&, nhirng chién tranh tén gido, nhitng
y thirc hé cirng nhac, nhu Mac Lé, déu phat xuat
tir ddu 6c méo mo cla nhirng triét gia Tay
Phuong va di hai dén ching ta tai troi Dong A.

Theo Dich ly thi Tu Ban va Cong San chi la hai
mat Am va Duong cla thuc tai. Khong dét thanh
van dé tranh chap trén binh dién nguyén tic lan
thuc té. Néu biét quan niém hai hoa nhu thé,
thay vi chay theo can b3 cta nguoi Tay Phuong
nhu ngudi CSVN da va dang lam, thi dan t6c
ching ta d3 tranh dwoc thdm hoa chién tranh
roi.

Tuy nhién, |p ludn trén, mac dau cé gia tri trén
binh dién nguyén tic, nhung trén thuc t& khong
ai trong chuiing ta thyc sy ¢é dd tu cach dé quy
dinh thé& nao 1a dao drc va thé nao 13 phi dao
dirc va vi pham thudn phong my tuc.

Thong thuwong trong mét xa hoi cac ca nhan hoac
dinh ché bdo thd, nhat I3 ¢ tinh tdn gido, ¢
nhiéu quyén lyc va quyén lgi la 6n a0 nhat trong
viéc ¢d sty cho dao dirc va thuan phong my tuc.
Tuy nhién, c6 sty l1a mot viéc lam t8t nhung hién
dinh hoa thuan phong my tuc hau giéi han quyén
tu do tu tudng co thé nguy hai dén tinh sang tao
va da ti€n héa clia dat nwdc. Chinh vi thé trong
an ban 2017, téi quyét dinh hiy béd gidi han nay.

The reason being that although at face value,
there seems to be limitations on the ground of
moral norms, but because we view clearly the
relative nature of all phenomena, moral norms
themselves must change in time and social
circumstances.

Meanwhile for Westerners, because they view
each phenomenon as possessing a character
independent of other phenomena, it would be
easier for them to idealize excessively the
validity of a particular phenomenon.
Consequently, they tend to engulf themselves in
ideologies and dogmatic doctrines bringing
about untold perils to humanity.

For that reason, religious wars, dogmatic
ideologies such as Marxism-Leninism, all began
in the distorted minds of Western intellectuals
and ended up bringing misfortunes to us, in East
Asia.

According to Oriental philosophy of change,
Capitalism and Communism are only 2 faces of
Yin and Yang of one reality. There is no issue in
terms of conflict either in principle or in practice.
If we know how to conceive of reality with such
harmony, instead of running after the left-overs
by Westerners like the Viethnamese communists
did and are still doing, our nation could very well
have avoided the destructions of war.

However, although the above argument is valid
in principle, in practice no one among us has
enough standing to define what is morally right
and what is morally wrong so as to violate moral
norms.

Generally, in a society, some conservative
individuals or institutions with power or vested
interests, especially religious in nature, are the
loudest in promoting morality and moral norms.
However, to promote is a good deed but to
enshrine moral norms in the constitution in
order to limit freedom of thought may harm
creativity and impede national progress. For that
reason, | have decided to delete these
limitations in the 2017 edition of this book.
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T6i cling b ludn gidi han cha lut phap. Cau nay
khéng can thiét vi moi ludt phap di nguoc véi
tinh than cta diéu 4 nay tu khac sé vi hién va vo
hiéu luc.

Piéu 5 (Quyén tu do di lai)

Moi ngudri déu cé quyén tw do di lai va cw ngu
trong qudc gia va r&i khéi qudc gia minh. Moi
sy gidi han khéng chinh dang quyén ty do di lai
déu c6 tinh cach vi hién va vé hiéu luec.

Binh Luan:

Nhu cdu di chuyén tir mot vi tri A dén B |a mot
nhu cdu can ban cla loai ngudi cling nhu loai
vat, khdng khac gi nhu cau &n, udng, tiéu tién,
dai tién v.v.....Nhirng nhu cau nay, néu cdm
doan tuyét déi, thi s& dua d&n cho chét, va néu
gidi han, thi s& giam thiéu phdm chat cudc séng
cua loai vat hodc loai ngudi. Nhitng ché doc doc
tai kiém soat va gidi han quyén tu do di lai, chi vi
ly do duy nhat 13 dé kiém soat moi s chéng ddi
ma théi. Pham vi clia hién phdp gidi han trong
I3nh thd cta quéc gia, nén ching ta chi cé tham
quyén hién dinh héa dén day ma thoi. Trén
nguyén tac, con ngudi phai duoc tu do toan ven
hon va c¢é quyén sinh séng & bat clr quéc gia nao
minh mudn. Lic d6 bién gidi gitta nhitng quéc
gia sé triét tiéu.

Diéu 6 (Quyén ty do tin nguwdng)

Moi ngwdri déu cé quyén tw do ton gido, ké ca
quyén ty do thay déi ton gido, thwe hanh va
thé phuong theo tdn gido cia minh.

Binh Luan:

Mét trong nhitng khuyét diém (hodc vu diém
tuy theo géc canh quan sat) clia con nguoi la
thiéu khad ndng chap nhan thuc tai khach quan.
Vi day 1a mét khuyét diém hodc wu diém cé tinh
céch ban chat con ngudi nén khuynh hudng tin
tuwdng vao mét thyec tai hoan chinh va ly tudng
hon, phai dugc hién dinh héa nhu la mét diéu
luat cdn ban. Vi x3 hoi khdng bao gi® hoan hdo,

| also remove any limitations by law. This
sentence is not necessary because all laws
repugnant to the spirit of Article 4 is
automatically unconstitutional and invalid
anyway.

Article 5 (Freedom of movement)

Everyone has the right of freedom of
movement and residence in their country and
the right to leave their country. All arbitrary
limits on freedom of movement are
unconstitutional and invalid.

Commentary:

The need to move from location A to location B
is a basic human need, not unlike those of other
animals such as eating, drinking, urinating,
excreting etc...These needs, if absolutely
forbidden, will lead to death and if limited, will
end up reducing the quality of life of animals or
humans. Dictatorial regimes control and limit
freedom of movement for the only reason that
they want to control all opposition to their rule.
The extent of a constitution is necessarily
contained within the territory of the nation-
state, thus the jurisdiction of constitutional
provisions is similarly limited. In principle,
humans must have greater freedom and have
the right to live in any country they wish. Thus
national borders shall be abolished ultimately.

Article 6 (Right to freedom of religion)

Everyone has the right to freedom of religion
including the right to change religions, practice
and worship in accordance with their religion.

Comment:

One of human weaknesses (or strengths
depending on the observer’s perspective) is
people’s inability to accept objective reality.
Because this is a weakness or strength pertaining
to human nature, the tendency to believe in a
more perfect and ideal reality must be enshrined
in the constitution as fundamental law. For
society can never reach perfection, as long as
human individuals are not perfect, thus
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bao 1au ma nhitng con ngudi cd thé khong hoan
hao, nén bdp chet quyén ty do ton gido |a cat
xén mot phan ban chat con ngudi. Chinh vi ly do
dé quyén ty do tdn gido phai dugc tuyét ddi tén
trong.

Piéu 7 (Quyén tu do hdi hop va lap hoi)

Moi ngudri déu duoc quyén tu do hdi hop trong
tinh than bat bao dong va lap hoi (ké ca cac hoi
doan, td chirc va dang phai chinh tri). Khdng ai
c6 thé bj bat budc gia nhap mét hoi doan nao.

Binh Luan:

DAy 1a mét quan diém then chét can phai dugc
hién dinh hda trong mét ché dé dan chi da
nguyén. Ban chat cda quan diém da nguyén
dugc trinh bay chi tiét trong chuong 4 “Thé Nao
La Dan Chia Da Nguyén?”. Tai day ching ta chi
can van tac nhan xét rang, trong thé gidi can kim
va duong dai, it khi cé nhitng cd nhan don doc
c6 khd ndng, anh huéng dworc cac chinh sach
kinh t&, xa hoi hodc chinh trj ciia mét quéc gia.
Muén tiéng néi cla minh cé hiéu ndng, ngudi
dan phai dwoc quyén héi hop va lap héi. Luc dé
tuwong quan quyén lyc gitta chinh quyén (the
state) vd&i tat ca nhitng co ch& nam trong tay cua
minh (m&t bén nay) va x3 hdi dan su véi tat ca
céc hoi doan, tap thé dan sy (bén kia) mdi may
ra ¢ sy quan binh, va dan chd that sy méi dwoc
bdo ddm. Cac quan diém va y niém “chinh
quyén” hodc “xa héi dan sy” duoc giai thich rd
hon trong chuwong 1 “Mét S6 Khai Niém Can Ban
Vé Chinh Trj Hoc”.

Tém lai, ching ta sé cé mét ché d6 doc tai khi
nha nudc cd tat ca nhitng co ché quyén lyc trong
tay minh, trong khi x3 héi dan sy chi gbm toan
nhitng cd nhan don ddc, thap cé bé miéng va bat
lwc. Nguoc lai, khi ching ta cd6 mét xa hoi dan sy
bao gdm nhiéu hdi doan va doan thé, nhung
chinh quyén lai hoan toan tan v& va bat lyc thi
tinh trang hdn loan s& xay ra. Diém then chét I3
phai lam sao tao sy quan binh tét dep gilta chinh
quyén va x3 hoi dan su.

oppressing religious beliefs equates to removing
part of human nature. For this very reason the
right to religious beliefs must be absolutely
respected.

Article 7 (The right to freedom to associate and
form associations)

Everyone has the right to associate in the spirit
of non-violence and form associations
(including societies, organizations and political
parties). No one can be compelled to join any
association.

Commentary:

This is a crucial concept which must be given
constitutional recognition in a pluralist
democratic regime. The nature of pluralism has
been discussed in detail in Chapter 4 “What is a
pluralist democracy?”. Here we only briefly
observe that, in recent history and in this
modern world, very few lonely individuals have
the capacity to influence social, economic and
political policies of a nation. In order for their
voices to be heard, citizens must have the right
to associate and form associations. Then, the
power relationship between the state with all
institutions at its disposal, on the one hand and
civil society with all its associations, civic
organization, on the other, may become truly
balanced, and genuine democracy will be
preserved. Concepts and notions of “the state”
or “civil society” are more clearly explained in
Chapter 1 titled “Some basic concepts in political
science”.

In short, we shall have a dictatorship when the
state with all its powerful institutions in its hand,
while civil society comprises only individuals,
without a voice and incapacitated. In reverse, if
we have a civil society comprising numerous
associations and organizations, but the state is
broken and incapacitated; then, anarchy will
follow. The crucial point lies in how to create a
fine balance between the state and civil society.

Generally, in a society lacking structures and a
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Théng thudng, trong mot xa hdi thiéu nhirng ciu
trdc va truyén théng dan chi 1au doi, thi chinh
quyén ndm nhiéu wu thé. Ly do gian dij a vi chinh
quyén cé nhitng co cidu quyén luc hiéu nang, va
xa hoi dan su kém md& mang cling nhu kém t6
chirc. Déng thoi, dé clng cé quyén lyc cha minh,
cac gidi ndm quyén cé khuynh huéng gidi han
quyén hdi hop va 1ap hoi t6i da. Chinh vi thé,
hién phap ching ta phai minh thi hi€n dinh hda
quyén nay, mién 1a quyén nay duoc hanh xt
trong tinh than bat bao déng, dé tranh tinh trang
chinh x3 héi dan sw, vdi tat ca nhitng 16ng 1éo
cla no, trd thanh mot méi trweong thuan tién cho
nhirng thé lwc phdn dan chd khac giat day.

Mét chinh quyén chan chinh ludn luén chap
nhan nguyén tic da nguyén. Hau qua duong
nhién 13 mdi ca nhan trong x3 hoi cé thé chia xé
phan nao long trung thanh ca minh cho nhiéu
trung tdm quyén lyc thudce cac 13nh vyre khac
nhau (chang han trén phuong dién niém tin tén
gido thi cé thé trung thanh véi mét co s& tén
gido, nhung trén phuong dién chinh tri thi moét
chinh dang nao dé, du chinh dang nay cé ndm
quyén hay khéng).

D7 nhién trong mot ché dé dan chu, viéc thanh
|ap cac dang phai, t6 chirc hdi doan chinh tri la
mot quyén can phai duoc hién phap cong nhan.

Piéu 8 (Quyén dwoc hudng sy riéng tuw)

Khong ai c6 thé bj bat budc phai chju nhitng sw
xam pham ddc doan vé su riéng tu, gia dinh,
noi cu ngy, thu tin, dién thoai, cac hinh thirc
lién lac thong tin cling nhw nhirng sw xam pham
vé danh dy. Moi ngudi déu dwoc quyén cé sw
bao vé cda luit phap trén cac l3nh vuc nay.

Binh Luan:

Quan niém vé su riéng tuw 1a mdt quan niém
twong déi mai la d6i véi nhiéu ngudi Viét Nam.
Theo quan diém cua tdi, sy riéng tu 1a mdt quan
diém song sinh v&i quan diém tu hiru. Ca hai
quan diém déu rat phai md va yéu 6t tai tay

long democratic tradition, the state will hold the
upper hand. The simple reason is that the state
possesses effective power institutions and civil
society remains underdeveloped as well as less
organized. At the same time, in order to
consolidate their power, those in power are
inclined to put as much limitations on citizens’
right to associate or form associations as
possible. Thus, the right to freedom of
association must be given explicit constitutional
recognition, provided such right is exercised in
the spirit of non-violence, so as to avoid a
situation where civil society, with all its
incoherence, becomes a fertile ground for other
anti-democratic forces to manipulate.

A legitimate democratic government always
accepts the pluralist principle. The natural
consequence of this is that each individual in
society may share their loyalty among various
sources of powers belonging to different fields
(for example in terms of religious faith they may
be loyal to certain religious establishment, but in
terms of politics then a certain political party,
regardless as to whether that party is in
government or not).

Evidently in a democratic regime, the
establishment of political parties, political
organizations and associations is a right which
must be recognized in the constitution.

Article 8 (The right to privacy)

No one can be subjected to arbitrary invasion of
privacy, family, residence, mail, telephone,
forms of liaison, communication as well as
defamation of one’s honour. Everyone has the
right to be protected by law in all these
respects.

Commentary:

The concept of privacy is a foreign one for many
Vietnamese. In my view, privacy and private
ownership are twin concepts. Both concepts
were faint and in their infancy in the West prior
to the Industrial Revolution (18" Century) among
the people, because at that time most
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phuong trwdce cude cdch mang ki nghé (thé ky
18) trong quan chung, vi lic d6 moi ngudi dan
tay phuong déu 13 nhitng ndng né khdng cé tw
do that sy, va quyén tu hiru that sy [ dac quyén
cla gidi quy toc va vua chlda ma thoi. Bén troi
doéng, thi quyén tw hitu d3 cé tlr ngan xua nhung
khéng may dam nét vi x3 hoi ddng phwong can
cl trén néng nghiép trén phuwong dién hoat dong
kinh t&, va cac quan diém “dai gia dinh”, “lang
x3” trén phuwong dién hoat dong xa hoi. Phan I6n
quan niém vé tu hitu bi dnh hudng rat ndng cla
cac quan diém trén tai déng phuong. Lang x3 s&
hiru rat nhiéu rudng dat nhu [a mét tha tai san
tap thé. Va & mét géc canh nao do, tai san ciing
I3 tai san cla dai gia dinh hodc bi dai gia dinh
chia xé. Sy riéng tv cling vi thé bj anh hudng
tram trong. Tham chi hdn nhan cla con cai
khéng con la chuyén riéng cta nhitng cd nhan
lien hé nira.

Tuy nhién vdi da phat trién ki nghé tai tay
phuwong thi moi cd nhan con ngudi tré thanh
mot don vi san xuat hiéu ndng va can thiét cho
sy sang tao tuw ban va cta cai. Dan dan vi nhu cau
kinh t&, con ngudi ca thé tién |én va doat duoc vi
tri wu thang hién nay trén phuong dién sé hitu
tai san.

Khi cac nuwdc tdy phuong, dudi strc ép cla cac
thé lyc tw ban, di tim thij trudng dé tiéu thu céc
hang héa va cla cai dugc san xuat tir thé ky 18,
thi cac nudc Pong A bt dau trd thanh I3nh dia
cho sy phat trién manh mé cda hai quan diém tu
hiru va su riéng tw. Nhat Ban, Dai Loan, Nam Han
V.V...... tr& thanh nhitng qudc gia dong phuong
tién phong cho sy phat trién ky nghé va khuynh
hudng toan cau hda kinh té 1a mot tién trinh
khong thé van hoi.

Khi nhin lai lich s& ca Bong 13n Tay, ching ta
nhan thay rang suw chuyén huéng quyén luc bén
troi Tay tir giai cp quy tdc va vua chia dén
nhitng ngudi dan ca thé 1a mét budc tién, trén
binh dién cai t6 xa hoi, cd nhiéu vu diém. Bén
troi Dong su chuyén huwdng phan quyén luc con
lai tlr dai gia dinh va lang xa (vi nhitng cd nhan
khong phai hoan toan khéng cé quyén nhung chi
phai chia xé bét quyén) dén tron ven hon cho
nhi*ng con ngudi ca thé, cé phai thuan 13 mot
buwéc tién trén binh dién xa héi hay khong, 1a

westerners were serfs without real freedom and
real private ownership was the privilege of the
aristocracy and royalty only. In the East, private
ownership had existed for millennia but not
prevalent because oriental society was based on
agriculture in terms of economic activities and
on concepts such as “the extended family”,
“villages and cantons” in terms of social
activities. Private ownership was greatly affected
by the above concepts in the East. The Villages
and Cantons owned substantial rice-field
holdings as a kind of common property. And
from certain viewpoint, property was property
belonging to the extended family or shared with
the extended family. As a consequence, privacy
was seriously affected. Even marriages of the
children were no longer the private concerns of
the individuals involved.

However, with the tide of industrialization in the
West, each individual became an efficient unit of
production and necessary for the creation of
capital and wealth. Gradually, due to economic
needs, the individual person moved up and
occupied the prevalent position in relation to
private property.

When Western nations, under pressure from
their capitalist class, searched for markets for
consumption of goods and wealth produced
from the 18" Century onward, East Asian nations
became territories for the strong growth of the
twin concepts of private property and privacy.
Japan, Taiwan, South Korea etc...have become
vanguard Eastern nations in industrial
development and the globalization of economic
activities has become an irreversible process.

When we review history both in the East and the
West, we shall observe that the transfer of
power in the West from the aristocracy and
royalty to the individual citizens as progress, on
the social reform sphere, has advantages. In the
East, whether the transfer the remaining power
from the extended family and villages-cantons
(for the individual was not entirely powerless but
only had to share power) to the individual
persons, is complete progress on the social front
or not, is a more difficult question to answer.
However, whether such question is difficult to

49




mét cau hdi twong ddi kho tra 101 hon. Tuy nhién

c6 kho tra &1 hay khong chi la van dé nguyén tac.

Trén thyc té, hién twong toan ciu hda kinh té
khong thé van hoi, va hién phép cla ching ta

phai hién dinh hda quyén nay nhu 13 mot diéu
kién dc c6 clia mot x3 hoi trén da phat trién.

Piéu 9 (Cac quyén lién hé dén tu do co' thé va
sy giam cam)

Khong ai c6 thé bi xam pham co’ thé, bat bé,
giam cam hay lwu day mot cach doc doan.

Binh Luan:

Day la mot quyén trong yéu trong ban tuyén
ngdbn QTNQ. Nhiéu tén gido, triét hoc va truong
phai tv twdng cho rang con ngudi khdng phai,
hodc khong phai duy nhét, |a thé xac cia minh.
Tuy nhién néu thé xac cla con ngudi bi mat mat
hodc xam pham thi sy s6ng (nhu chidng ta dwoc
biét) cha ké dy sé bj huy diét hodc mat mat
khéng thé van hdi. Chinh vi thé chl trwong cta
nhitng ngudi duy vat, & diém nay, 1a mot chu
truong vo cung chinh xac va thyc té. Trén binh
dién luat phap va chinh trj thi rd rang “toi 1a thé
Xac cla téi”. Mot cd nhan mat di thé xac cla
minh, hodc dé cho thé xac cia minh bj khéng
ché, s& khéng con la mot con ngudi ty do ding
nghta nita. Chinh vi thé thé xdc cia mot cd nhan
khong thé bj xam pham, bat b&, giam cam hoic
lru day ma khong cé nhitng ly do hop phap va
chinh dang. Néu chinh co thé bj xdm pham thi
moi quyén ty do khac déu khong cd y nghia nita.
Chinh viy thirc dwgc tdm mirc quan trong cla
thé xac con ngudi, ma luat phap tay phuong
cong nhdan mot y niém luat phap vé cung quan
trong. D6 la y niém “Habeas corpus” la mot thw
an lénh cda tda yéu ciu nha chirc trach phai dua
nguoi bi giam gilt ra toa va trinh bay trudc toa ly
do chinh dédng cho phép nha chirc trach giam
gitr.

Chit “d6c doan” di nhién la mét danh tir quan
trong trong ban hién phap va mang y nghia la
“khéng cd su cho phép cda luat phap va khéng
hop ly.” Trong y nghia nay thi mét sy giam cam
qua lau so v&i mirc dd cha tdi pham bi cdo budc
13 mét sy doc dodn. DT nhién luat phap s& can

answer or not is only academic in principle. In
practice, the economic globalization process is
irreversible, and our constitution must recognize
this right to privacy as a necessary condition for
a society in an upward trajectory.

Article 9 (Rights related to one’s body and
incarceration)

No one shall have their body arbitrarily
interfered with, be arrested, incarcerated or
banished arbitrarily.

Commentary:

This is an essential right in the United Nations
Declaration of Human Rights. Many religions,
philosophies and schools of thoughts postulate
that humans are not, or not only their bodies.
However, if their bodies are lost, or interfered
with, then their life (as we know it) may be
destroyed or may experience irreparable losses.
Thus, the position of those who are adherents to
materialism, in this particular point, is a very
accurate position. On the legal and political
front, it is undeniable that “l am my body”. An
individual without a body or with their body
controlled by a third party, will not be a free
individual in its true meaning. For this reason,
the body of an individual must not be invaded,
subjected to arrest, incarceration or banished
without legal and legitimate justifications. If the
body is violated, all other freedoms will become
meaningless.

Because of this awareness of the importance of
the body of the individual person, Western laws
have recognized a crucial legal concept. That is
the concept of “Habeas corpus” or a court order
mandating the relevant authorities to take the
arrested person to court and explain before
court the legitimate reasons to allow them to
incarcerate this person.

The word “arbitrary” is an important word in the
constitution and means “not permitted by law
and not reasonable”. According to this definition,
a period of detention too long compared to the
gravity of the allegations raised against the
defendant would constitute arbitrariness.
Obviously, the law will define a reasonable

50




phai minh thi quy dinh nhirng thoi gian tinh hop
ly @& tranh nhirng bat cong hién nhién.

Piéu 10 (Quyén dwoc xét xir)

Moi nguwdri déu dwoc quyén duworc xét xir mot
cach cong bang va cong khai b&i mot toa an doc
lap khdng thién vi, dé€ phan xét vé nhirng quyén
Igi va trach nhiém cda minh, va dé phan xét vé
nhirng cdo budc ¢é tinh cach hinh sy déi véi
duwong su, hodc dé phan xét vé nhirng hanh
dong bi cdo budc la vi pham nhirng quyén can
ban ma hién phap va luat phap ban cho ho.

Binh Luan:

Day la mot nhan quyén dwoc ban tuyén ngdn
QTNQ khai trién tir quan diém luat phap cta Anh
Quéc goi la “due process”. Quan diém nay la mot
trong nhitng cot tru cha luat phap tai cac qudc
gia thudc hé thdng Common Law nhu Hoa Ky,
Vuong Quéc Anh, Gia N3 Pai, Uc Dai Loi va Tan
Tay Lan. Thanh ngi? “due process” c6 thé dugc
dich theo nghia den |a “tién trinh chinh dang va
bat budc phai cd” clia hé thong luat phap. Hé
théng luat phap cac nwdc néu trén quy dinh rang
khdng mot cad nhan nao cé thé bi giam cdm ma
khéng dwoc quyén xét xtr bdi mét toa an chi
cong vo tu theo luat dinh.

Nhitng ché doé ddc tai thuong vi pham diéu nay
va giam gilr nhiéu cd nhan rat 1au va khéng chju
dua ra xét x(r. Viét Nam 1a mot qudc gia thuwong
xuyén vi pham diéu nay. Mét khi quyén duoc xét
x& dwoc hién dinh hda thi nhirng sy giam cdm
bat bé bat cong hodc nhirng luat 1é cho phép
diéu nay sé vd hiéu lyc vi tinh cach vi hién cda
chung.

Piéu 11 (Quyén dworc luat sw dai dién)
Moi nguwdi déu dwoc quyén dai dién va c¢d van
b&i nhirng luat s doc 1ap chuyén nghiép khong

chiu ap lwc tir bat ci phe nhém hodc ca nhan
nao dé bénh vwc cho minh.

Binh Luan:

duration in order to avoid apparent injustice.
Article 10 (The right to trial by a court of law)

Everyone is entitled to an open and fair trial by
an unbiased and independent court of law to
adjudicate on their rights and responsibilities,
and to adjudicate on allegations of a criminal
nature against them, or to adjudicate on
conducts allegedly violating basic rights
bestowed upon them by the constitution and
by law.

Commentary:

This is a human right in the United Nations
Universal Declaration of Human Rights
originating from the English Common Law
concept of due process. It is one of the pillars of
the legal system in Common Law countries like
the USA, Britain, Canada, Australia and New
Zealand. The expression “due process” could be
understood in its literal meaning as “a legitimate
process that must take its course” in the legal
system. The legal system in the above countries
mandates that no one can be incarcerated
without the right to be adjudicated upon by a
just and impartial court of law in accordance
with law.

Dictatorial regimes frequently violate this right
and incarcerate individuals without due process.
Vietnam is a nation that frequently violates this
right. Once the right to due process is given
constitutional recognition then arbitrary
incarcerations and arrests or laws allowing for
them will be invalid because they are
unconstitutional.

Article 11 (The right to be represented by a
lawyer(s))

Everyone has the right to be represented by a
lawyer and be advised by a professional and
independent lawyer(s), who is not under
pressure from any person or group of persons,
to advocate for them.

Commentary:

In the British Common Law tradition there are 3
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Trong hé théng phép ly truyén théng Anh Qudc
(Common Law) thi c6 3 cot tru luat phap trén
phuong dién hinh luat: Bén céng t6 vién
(prosecution) véi sy tro gitp cha canh sat dirng
ra truy t6. Bén bj cdo vdi mot luat su, hodc mot

nhém luat s, d€ bién ho va bao chira cho bj cdo.

Tda an duédi quyén chi toa cha mdt hay hon mét
quan tda dé quyét dinh vé nhirng van dé luat
(questions of law) va cling toa an do vdi sy tham
gia cla cac boi thdm vién trong mét boi tham
doan, dé quyét dinh vé cac van dé sy kién
(questions of fact) ké& ca su kién bi cdo cé tdi hay
khéng. Toa an trung dung dirng gitra va chi phan
xét trén nhitng chirng c& néu ra trudc toa ma
théi. Toa 4n khéng tich cuc diéu tra ndi vu vi s¢
s xen |1an cla minh s& [dm mat tinh chat vo tw
cla toa an.

Truyén théng cla céc nudc chiu anh hudng cla
hé théng Civil Law cla Phap thi cling ¢ 3 thanh
phan twong ty, nhung tda 4n ndm mat vai tro
chu déng hon va quan toa doi khi tich cuc hon
trong viéc diéu tra thém bang chirng.

Tau Uc, thudc hé thong Anh Qudc thi mdi bén cé
quyén yéu cau va vdi si chap nhan cta toa, mot
quan toa cd thé x{r 4n ma khdng can boi tham
doan. Trong trwong hop nay thi quan toa vira
quyét dinh nhirng van dé vé luat va nhitng van
dé vé sy kién.

Khi cé nhitng van dé vé ho, tirc dan s, khac vai
hinh sy, thi cling c6 3 phe twong ty. Tuy nhién
thay vi céng té vién vdi su tro gilp clda canh sat,
thi chung ta lai cé phe nguyén cdo cd luat sv dai
dién dirng ra truy t8. DT nhién c6 luat sw dai dién
13 mét quyén lgi va mét cd nhan cé quyén chon
Iwa c6 luat su hay khéng cé luat sw. Cé nhiéu
ngudi chon ty dai dién cho minh vi khéng mudn
luat sw hodc khéng du tién trd cho luat su.

V&n dé then chét 1a trong mot xa hdi dan chi
phap tri, thi sy hién hiru cia moét luat su doan
doc lap, khéng bi 1é thudc vao bat cir mot quyén
lwc ngoai tai ndo clia x3 hoi la mot diéu ac co.

Nhirng luat s hanh nghé phai la nhitng ngudi cé
kha nang, dugc huan luyén day dd vé phuong

pillars of the criminal law: The prosecution with
the assistance of the police would initiate
prosecuting action. The defendant would have
the assistance of a lawyer or group of lawyers to
advocate for and defend them. The court of law
would be presided over by one judge or more
than one judge to adjudicate on questions of law
and in this same court with the participation of
jurors as part of the court jury to adjudicate on
guestions of fact, including the fact whether the
defendant is guilty or not guilty.

The court is impartial and only adjudicates on
the basis of the evidence available before it. The
court does not actively investigate the case for
fear that such interference on its part would
violate its impartiality.

In countries under the influence of the French
system of the Civil Law, there are also 3 similar
components, but the court of law plays a more
active role and the judge at times are more
active in the search for evidence.

In Australia, under the British system, either
party can apply and with the consent of the
court, a judge can adjudicate without a jury. In
these circumstances, the judge will decide both
questions of law and questions of fact.

In civil litigations as distinguished from criminal
cases, there are also 3 similar components.
However, instead of a prosecution with the
assistance of police, we have the plaintiff with
their lawyer who initiates the prosecution.
Obviously, having a lawyer to represent is a right
and a plaintiff can choose to have one or not.
There are people who choose to represent
themselves because they do not want a lawyer
or are unable to pay for one.

The crucial issue in a democracy under the rule
of law is that the existence of an independent
lawyers association, independent of all external
powers in society, constitutes a sine qua non
requirement.

Practising lawyers must be competent,
sufficiently trained in law and perform their
duties justly and impartially. Judges of various
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dién luat phap va lam viéc trong sy chi cong vo
tu. Nhirng quan toa thudc céc cip bac khac nhau
phai dwoc bé nhiém tir hang ngli nhirng luat su
c6 kinh nghiém va dirc d6 dé tranh tinh trang bé
phai lling doan nén tw phdp cla qudc gia.

Piéu 12 (Quyén dwoc hwéng mot trinh do gido
duc tdi thiéu)

Gido duc tdi thiéu 1a mién phi va bat budc. Luat
Ié s& quy dinh mirc d6 va nhirng yéu té chia mirc
dd gido duc tdi thiéu nay.

Binh Luan:

Gido duc gitt mot vai tro vo cung quan trong déi
v&i xa hoi Dong A. Cai hoc clia ngudi A Dong
khéng nhitng bao trum cdac |3nh vyc trau doi tri
tué binh thudng ma con giup cho con ngudi trén
phuwong dién chinh trj 1an siéu hinh nita. Thanh
nhan thudng néi: “Pai hoc chi dao, tai minh
minh dirc, tai than dan, tai chi v chi thién” 13
nam trong y nghia toan dién va bao trum dé.

Trong nén van hda Khdng Manh va ciu tric x3
héi truyén théng, cai hoc la phuong tién gitp
mét ngudi thudc giai cp thap, dot pha xuyén
giai cap. Mot ndng dan hodc tho thuyén, nho
hoc van, cé thé trd thanh gia cap si phu mét cach
danh chanh ngon thuan.

Nén tdm linh truyén théng cha ching ta khéng
céng nhan sy hién hitu ca mot dang chua té
dudi hinh thirc mot thugng dé cé tinh cach ca
thé& va nhan hinh theo quan diém cuta Hbi Gido,
Do Thai Gido hodc Thién Chua Gido. Trai lai
truyén théng clia A Béng cho rang moi ching
sanh (moi hinh thirc séng) néu biét tu luyén va
hoc hoi dé da théng nhirng huyén vi cla vii try,
thi s& giac ngd va ngang bang vdi cac bac Phat,
Troi, Than, Tién v.v... TU trong truyén théng nay,
nhu cau hoc hoi tré nén cap bach hau nhu ¢
tinh cach ton gido, va moi gia dinh déu coi gido
duc con cdi nhu la dau tu 1&n lao nhat cla gia
dinh. Diéu 48 clia ban dy thdo nham muc dich
cling ¢ cho nhu cau vé cung chinh dang nay cla
cac bac cha me Viét Nam.

hierarchies must be appointed from the ranks of
experienced and reputable lawyers in order to
avoid nepotism corrupting the national legal
system.

Article 12 (The right to a minimum level of
education)

Minimum education must be free and
compulsory. The law will provide for the level
and components of this minimum education.

Commentary:

Education plays an extremely important role in
East Asian Society. Education for East Asians not
only covers the usual sphere of intellectual
development, but also would assist humans in
political as well as metaphysical respects. Wise
men used to say: “The way of the great learning
lies with sharpening wisdom, being close to the
people and achieve the greatest good” and this
illustrates the all-encompassing meaning of
education.

In the Confucian culture and traditional social
structure, education is the means to assist a
person of a lower social class to effect inter-class
mobility. A peasant or artisan, thanks to
education, may become a member of the
scholars’ class, in completely legitimate fashion.

Our spiritual traditions do not acknowledge the
existence of a supreme personal and
anthropomorphic god in the way of Islam,
Judaism or Christianity. On the contrary, East
Asian traditions postulate that all sentient beings
(all forms of life) if they know how to cultivate
themselves spiritually or learn so that their
minds could pierce through the mysteries of the
universe, will become enlightened and become
the equals of the Buddha, God, Gods, Immortals
etc...Because of this tradition, the urge for
education becomes more pressing and takes on
an almost religious character, and all families
regard the education of their children as their
biggest investment. Article 48 of the draft aims
at consolidating this extremely legitimate need
of Vietnamese parents.
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Piéu 13 (Quyén khéng bi tra tan, bao hanh va
chiu nhirng sy doi xr d3 man khéc)

Khong ai c6 thé bi tra tan, bao hanh hoic chiu
nhitng hinh phat tan nhin, vd nhan dao hoic
ton thwong dén pham gia con nguoi.

Binh Luan:

Mot trong nhitng té hai clia cac xa hoi Dong A
néi chung va Viét Nam néi riéng 13, mdc dau co
mot nén vin hda sau sac nhu thé trén binh dién
tam linh va siéu hinh, nhwng trén cac binh dién
kinh té&, chinh tri va xa hoi van con dam chim
trong u mé va cham tién. Chinh vi thé mét chinh
thé dan chd trong tuong lai phai quyét tdm hoc
hoi tir ngudi tdy phuong dé xay dung mét nén
kinh té& khai phdng va phon thinh, mét hé théng
chinh tri bao gbm nhitng bang gia tri dan chi cap
ti€n nhat va mot x3 hdi cong bang nhat. Lam
duoc nhu thé la chung ta vira 6n cd (phuc hung
van hoéa) vira tri tan (dan chd hoa). Nhitng x3 hoi
cham tién va day ray bat cong mai dung tung
cho cdc hinh thire tra tin, bao hanh vé nhan dao.
Chung ta phai nhat quyét xay dung mot hé théng
phap tri cong minh va dat ra ngoai vong luat
phép vinh vién moi sw d3 man gitta ngudi va
ngudi bang cach hién dinh héa diéu 13 néu trén.

C6 thé ndi rang loai ngudi khac védi loai vat chi
mot phan nhd vi lodi ngudi cé do quan dé che
than thé va loai vat thi I8a 16, nhwng phan chinh
vi loai nguoi cé long nhan dao véi nhau va co kha
nang ddi x&r tir bi vdi tat cd moi sinh vat hitu tinh
trong vii tru.

Chinh vi thé diéu 13 khéng nhitng dp dung cho
cac trwong hop nhitng nhan vién céng luc dan ap
dan ching thap cé bé miéng, ma con 4p dung
cho nhitng ké manh an hiép ké yéu, nhirng ngudi
chéng vii phu ddnh dap vo hodc nguoc lai. Moi
hinh thirc bao dong gilta ngwoi va ngudi sé la
nhitng hanh déng tryuc ti€p vi hién va sé bi sy
ché tai cda luat phap trén ca 2 phuong dién hinh
Ian ho theo luat phap quy dinh.

Article 13 (The right not to be subjected to
torture, violence and other forms of inhuman
treatment)

No one may be subject to torture, violence or
punishments which are ruthless, inhuman or
damaging to human dignity.

Commentary:

One of the worst aspects of East Asian society in
general and Vietnamese society in particular, is
that despite the existence of a culture which may
be considered profound in spiritual and
metaphysical respects, in the more earthly
spheres of economic, political and social matters
such society remains ignorant and backward. For
that very reason, a future democratic regime
must resolutely learn from the West to build a
prosperous and liberal economy, a political
system incorporating the most advanced
democratic values and a most equitable society.
Only by achieving this, can we on the one hand
review our past (cultural restoration) and on the
other hand learn new things (democratization).
Only societies which are backward and unjust
would tolerate torture, inhuman violence.

We must resolutely build a just regime of rule of
law and outlaw forever all forms of inhuman
conduct between humans by enshrining in the
constitution Article 13 above.

It will be correct to say that humans are in part
only different from animals because we are
clothed and they are naked, but more
principally, we are different because we are
capable of being kind to each other and
compassionate to all sentient beings in the
universe.

Thus, Article 13 is applicable not only in
instances where police officers oppress lowly
people, but will apply also to stronger people
bullying the weaker ones, husbands being violent
towards their wives or vice versa. All forms of
violence between humans will be considered
directly in violation of the constitution and will
be penalized by law under both the civil and
criminal codes.

Article 14 (The right to form and join trade
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Diéu 14 (Quyén thanh lap va gia nhap nghiép
doan)

Moi nguwdri déu dwoc quyén thanh 13p va gia
nhap nhirng nghiép doan doc lap dé bao vé
quyén lgi ctia minh.

Binh Luan:

Mot trong nhirng trd tréu Ién cda lich s& nhan
loai la céc ngudi cong san dirng trén quan diém
Mac Xit, thwong tu cho minh [a tién phong hoac
vo dich bénh virc quyén lgi cho gidi lao ddng va
tho thuy@n. Tuy nhién trén thuc té, ngay tir thoi
Lenin con s6ng, ho chi xt* dung diém quan trong
nay cla ly thuyét Méc Xit nhw 1a mét tha thuat
chinh tri khéng hon khéng kém, dé van dung cac
co ciu cd t6 chirc cha gidi tho thuyén hdu doc
chiém quyén lyc chinh tri. Mot khi quyén lyc
chinh tri d3 nam trong tay cGa ho roi, thi lap tirc
ho dung dang dé khdng ché cac lyc luvgng lao
doéng va tho thuyén mot cach tuyét déi. Cac
nghiép doan ty do va doc lap dirng bén ngoai
vong kiém soét cla chinh quyén khéng con hién
hiru.

Trong khi dé tai cdc nudc khéng thudc khéi xa
héi chl nghta, thi cac nghiép doan doc lap da
duoc ty do sinh hoat va dat dugc nhiéu quyén
lgi cho gidi tho thuyén. Diéu 14 néu trén, néu
hién dinh héa s& trd thanh mét trong nhirng cot
tru cho xa hoi dan sy dé 1am lung lay gdc ré cla
moi hinh thirc doc tai khéng ché chinh trudng
Viét Nam.

Piéu 15 (Quyén lgi va nghia vu bau clr va irng
clr)

Y dan 1a cdn ban cla quyén lwc qudc gia dworc
thé hién qua quyén bau ctr va trng clr. Diéu nay
ciing phai duoc thé hién qua cac cudc bau cir
chan that va thwéng xuyén. Nhirng cudc bau clr
nay phai cé tinh cach phd thong va binh dang va
phai cé tinh cach kin hay qua nhirng thu tuc bau
clr ty do twong dwong. Moi cong dan tir 18
tudi tr& 1én déu c6 quyén va trach nhiém hanh
XU viéc bau clr va (rng clr theo luit dinh. Bau ctr
I3 mdt nghia vu ¢ tinh cach bat budc.

Binh Luan:

unions)

Everyone has the right to form and join
independent trade unions to protect their
interests.

Commentary:

One of the great ironies of human history is that
the communists, standing from the point of view
of Marxism-Leninism, claim the role of
vanguards or champions of the labouring class or
workers. But in practice, even at the time when
Lenin was alive, they only used this important
aspect of Marxism-Leninism as a political trick no
more no less, to manipulate organized structures
belonging to the workers with a view to
monopoly of political power. Once powers are in
their hands, they immediately resorted to the
party to control labour and workers’ forces
absolutely. Free and independent trade unions
outside of the control of government no longer
exist.

Meanwhile, in nations not belonging to the
socialist block, independent trade unions have
operated freely and achieved numerous rights
and benefits for workers. Article 14 above, if
given constitutional recognition, will become
one of the pillars of civil society in order to shake
up the foundation of all forms of dictatorship
dominating the body politic in Vietnam.

Article 15 (The rights and duties of voting and
standing for elections)

The will of the people constitutes the
foundation of state powers as manifested
through the right to vote and to stand for
elections. This must also be expressed through
genuine and frequent elections. These elections
must be universal and equitable and by secret
ballot or through similarly free election
procedures. All citizens from 18 year old shall
have the right and duty to exercize voting and
standing for elections as provided by law.
Voting is a compulsory duty.

Commentary:
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Diéu 15 quy dinh nhitng nét chinh clia mot cudc
bau cr tu do that sy. Didu 15 cling minh thi quy
dinh bau cr nhu 13 mot nghid vu cé tinh cach bat
budc, va nhu thé luat phap sé quy dinh nhitng
bién phap ché tai hop ly dé thuc thi diéu khoan
quan trong nay cla hién phap. Kinh nghiém tai
cac qudc gia dan chl cho thay, néu ching ta
quan niém bau ct chi thuan la mét quyén lgi thi
luat phdp cé khuynh huwéng cho phép ngudi dan
duoc quyén khdng tham duy cdc cudc bau cir.
Trong céc tinh hudng nay thi ngudi dan nghéo cé
khuynh huéng it tham gia cac cudc bau ctr bang
nhirng ngudi trung lwu hodc kha gia. Trong khi
do, trong mét ché d6 dan chd, 1a phiéu cdia moi
nguwdi déu quan trong nhu nhau. Cac giai cap
thap cd bé miéng lai cang phai tham gia bau cl
tich cwc hon, dé€ bau nhirng dai dién xirng dang
dé bado vé quyén lgi ciia minh. Hoa Ky |a mot thi
du dién hinh. Hoa ky khong bt budc ngudi dan
di bau va sé ngudi da den, giai cap lao dong, cé
khuynh hudng it tham gia bau clr. K&t qua 1a tuy
Hoa Ky |a cuwdng quéc s6 mét trén thé gidi,
nhung bat cong xa hdi va hé sau gitra giai cap
giau ngheéo, cling sdu dam bat nhat thé gidi.
Trong khi d6 Uc Pai Lgi c6 ché d6 bau clr cwdng
birc va nhitng bat cong xa hoi it hon. C6 thé néi
quyén ty do khéng di bau la mot trong nhitng
quyén ty do “phadn dong” nhat trong cac quyén
tw do, va la mét &m muu cha nhitng giai cap
thuwong luvu dé twdc doat quyén loi cla gidi thap
c6 bé miéng, trong mét ché dé dan cha.

Ung clr nhu 13 mdt quyén cling s& dugc cdi tréi
toan dién. Luat phép sé quy dinh quyén tu do
quan trong nay va khong mot tap thé nao cé thé
gidi han quyén nay bang cach chon loc va chi
dinh rng cl vién nhu Mat Tran T6 Quéc tai Viét
Nam, nhan danh dang CSVN.

Diéu 16 (Quyén chia mat bi cdo vé hinh luit
dwoc giad dinh 13 vd tdi cho dén khi bi tda &n
chinh thirc két toi)

Khi bi truy t6 vé hinh luat, moi nguwdi déu cé
quyén dwoc gid dinh 1a vo tdi cho dén khi bj
chirng minh la cé t6i theo ding luat phap, trong
mét phién xtr cdng khai ma bi can cé tat ca

Article 15 defines the basic characters of a truly
free election. It also expressly defines voting as a
compulsory duty and thus enabling legislations
will provide for proper sanctions to implement
this important constitutional provision.
Experience in democratic nations shows that, if
we conceive voting purely as a right then the law
tends to allow citizens the right to abstain from
participating in elections.

In these circumstances, the poorer folks have the
tendency to participate less than the middle
class or the wealthy class. Meanwhile, in a
democracy, each person’s vote is equally
important. The down-trodden class should
participate more actively in order to elect
meritorious representatives to protect their
interests. The USA is a case in point. There is no
compulsory voting in America and the blacks,
labourers tend not to participate in elections.
The consequence is that although the USA is the
number one superpower in the world, social
injustices and the gap between the poor and the
wealthy classes are among the most pronounced
in the world.

Meanwhile, in Australia voting is compulsory and
there is less social injustice. We may say that the
right not to vote is one of the most reactionary
rights among all rights and is a conspiracy
instigated by the upper classes to deprive the
lower classes of their benefits, in a democracy.

Standing for office as a right will also be
unshackled completely. The law will provide for
this important right and no group of people can
put limitations on this right by screening and
selecting candidates in the way the Patriotic
Front does in Vietnam, in the name of the
Communist Party of Vietnam.

Article 16 (The right of a person accused of a
criminal offence to be presumed innocent until
convicted by a court of law)

When prosecuted under the criminal code,
everyone has the right to be presumed innocent
until proven guilty in accordance with law, in an
open court of law with all necessary assurances
required to protect themselves.
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nhirng sy bao dam can thiét dé bao vé cho
minh.

Cap dd dé chirng minh trong nhirng phién x&r an
vé dan sy (hodc hd) sé 13 “cé xac xuat phai
ching”. Tuy nhién cap d6 chirng minh dé két an
mot bi cdo trong mdt phién x&r hinh sy phai la
cap dd “khong con ly do chinh dang dé nghi
ngo”.

Binh Luan:

Sy gia dinh vo tdila mot trong nhitng nén tang
cla hinh luat theo ché& dd phép trj tdy phuong.
Trong giai doan bj cdo budc va chua bj két an thi
bi cdo van con vo toi va dugc huwdng nhitng
quyén lgi cia mdt cd nhan v tdi. Cac co quan
béo chi va truyén thong khdng c6 quyén loan
truyén nhirng tin tire di nguoc lai véi quyén lgi
quan trong nay cla bi cdo.

Van dé cap do chirng minh (standard of proof
hay standard of evidence) cling la mét nén tang
khac khéng kém phan quan trong trong mét ché
dd phap tri. Trong hé théng phap tri ciia Anh
Qudc va 4p dung tai Hoa Ky va phan lén céc quéc
gia dan chd tién bd chiu anh huwdng cla 2 quéc
gia nay, co 2 tiéu chuin hodc cap dd chirng minh
chinh. D6 13 “cé xac xuat phai chang” (on the
balance of probability) trong nhitng cudc tranh
tung trudc tda an vé ho, dé gidi quyét ai thang ai
thua. Day 1a mot cap dd chirng minh tuwong déi
dé d3i. Dai khai néu Ong A duwa Ba B ra toa vdi 10
cdo budc 1a Ba B ¢c6 muon ng s6 tién 13 $5,000
ma khdng tra dung ky han, thi éng A chi can
chirng minh & cap d6 “cé xac xuat phai chang”,
c6 nghia la khoang trén 50% la Ba B c6 muwon so
tién nay va da khong trd dung ky han 1a d0 dé
thang kién. Tiéu chuan th hai 1a “khéng con ly
do chinh déng dé nghi ngd” (beyond reasonable
doubt) 1a mét tiéu chuan cao hon nhiéu, dung dé
ap dung cho cac phién x{& vé hinh luat. Dai khai
néu chinh quyén, qua céng td vién, truy t6 mot
dng C nao do ra toa vé tdi sat nhan thi chinh ph
phai chirng minh dén cap do6 “khéng con ly do
chinh dang dé nghi ngd” thi dng C méi cé thé bi
két 4n. Chung ta cé thé cho rang thanh ngit nay
tuong dwong véi cau” khong con nghi ngo gi
nira”. Tuy nhién theo t6i nghi cau “khéng con
nghi ngd gi nita” khéng dd nghia bang cau

The onus of proof in a civil case shall be “on the
balance of probability”. However the onus of
proof in a criminal case must be “beyond
reasonable doubt”

Commentary:

The presumption of innocence is one of the
foundations of western criminal law. At the stage
of allegations and not yet convicted the
defendant is still innocent and enjoys all the
rights of an innocent person. Newspapers and
the media have no right to propagate news
contrary to this important right to the
presumption of innocence of the defendant.

The issue of the standard of proof is also another
important foundation in the rule of law regime.
Under the British system of rule of law and
applicable in the USA and most of the countries
under the influence of these 2 nations, there are
2 levels of evidence. These are the level of “on
the balance of probability” for civil litigations, in
order to determine who wins or loses. This is the
easier onus of proof. In general terms, if Mr. A
takes Mrs. B to court with allegations that Mrs. B
has borrowed $5000 from him without repaying
him on time, then Mr. A needs only to prove on
the balance of probability, say above 50% chance
that she has borrowed this amount and failed to
repay on time. This would be sufficient to win
the case. The second onus of proof “beyond
reasonable doubt” is a much higher standard of
evidence, applicable in criminal litigations. In
general if the government, through the
prosecution, charges a Mr. C for murder, then
the government must prove beyond reasonable
doubt before Mr. C could be convicted. We may
say that this expression is equivalent to the
expression “there is no more doubt”. But in my
view, the expression “there is no more doubt”
does not fully convey the complete meaning as
much as as the expression “beyond reasonable
doubt”. The aim of this very high onus of proof
for the criminal law (meaning in lay terms a
probability of say 90% upward) is to follow the
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“khéng con ly do chinh dang dé nghi ngd”. Muc
dich cla cap dé chirng minh rat cao vé hinh luat
(mét cdch ndm na thi hau nhu phai chirng minh
dén xac xuat 90% trd 1én) la dé thi hanh quan
diém “tha rang tha Iam con hon két toi [am”, tréi
v&i quan diém clia cac nha doc tai rang “tha giét
[Am con hon tha [Am”. Céc cdp d6 chirng minh
nay bang bac duong nhién trong hé théng luat
phap va van hda cla cdc nudc theo hé théng
Anh Quéc, va binh thudng khong can hién dinh
héa ma van ap dung triét dé. Tuy nhién trong
hoan cdnh Viét Nam thi ching ta can hién dinh
héa rd rét dé bao vé nhirng nhan quyén can ban
cla ngudi dan, sau nhiéu thé ky tam téi.

Piéu 17 (Quyén giir cac chirc vu trong cac co
quan chinh quyén)

Moi nguoi déu cé co hdi binh dang dé phuc vu
trong céc cap chinh quyén tir trung wong dén
dia phuwong.

Binh Luan:

Quan diém co hdi binh ddng la mot quan niém
twong d6i mdi mé tai cac nudc tay phwong bat
dau thinh hanh tir cac thap nién 70. Quan niém
nay phat xuat phan |&n tir nhitng sy tranh d4u
cla phong trao bénh vye cho quyén lgi cta phu
nir. Sau d6 nGi rong dén cac ngudi dan thudc cac
sac tdc thidu s6 va cac ngudi cé khuyét tat va
ngay cang nédi rong dé bao ham moi phe nhdm bi
chén ép. Diéu 17 nay khi dwoc doc va hiéu chung
cung mét luc véi diéu 1 s& bd khuyét cho nhau
va giam di cac bat cdng x3 hoi.

Piéu 18 (Nghia vu quan sw)

Moi ngwoi déu cé trach nhiém binh dang thi
hanh nghia vu quan sv theo luat dinh.

Binh Luan:

Day 1a mot nghia vu cdn ban cia moi cong dan.
Tuy theo hoan canh cta qudc gia luat phap sé
quy dinh chi tiét phlu hop.

Piéu 19 (Nghia vu déng thué)

Moi ngwéi déu cé trach nhiém déng thué theo

dictum that it is preferable to “let a guilty person
go scot-free by mistake” rather than the view of
dictators to the effect that it is preferable to “kill
an innocent person by mistake rather than
letting him go by mistake”. These standards of
evidence naturally pervade in the legal system
and culture of the countries under the British
legal system and need not usually be given
constitutional recognition. But in the
circumstances of Vietnam, we need to enshrine
them in the constitution to protect the basic
human rights of the people, after centuries of
darkness.

Article 17 (The right to hold office in
government organizations)

Everyone has equal right to serve in all
government levels from the central government
to local governments

Commentary:

The concept of equal opportunity is a relatively
new concept in Western nations starting from
the 1970s. This view has arisen largely from the
movement for equal rights for women.
Afterwards it expanded to include various ethnic
groups and disabled people and has grown to
include all disadvantaged groups. This article 17,
when read and understood in the context of
Article 1, will complement each other and
reduce social injustices.

Article 18 (the duty of military service)

Everyone has equal duty to serve in the military
as provided for by law.

Commentary:

This is a basic duty of all citizens. Depending on
the circumstances of the nation, the law will
provide for appropriate details.

Article 19 (The duty to pay taxes)

Everyone has the duty to pay taxes as provided
for by law.
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luat dinh.
Binh Luan:

Trén phuong dién kinh té, Viét Nam la mot xa
hoi cham tién va kém phat trién. Chinh vi thé
nguoi dan co khuynh hudng suy nghi theo
truyén théng Khéng Manh xa xuva, rang mot
chinh quyén tét 1a mot chinh quyén biét thuwong
dan nhu cha me thwong con cai trong nha, va
giam thué& ma cling nhu ban phat nhiéu an hué
cho con cdi. Chinh quyén dudi sy 1anh dao cua
nha vua dai dién cho Trdi va nhan béng 16¢ va
phuéc dire tir Trdi, nén cang ban bé cho dan
ching thi cang dugc Troi trao cho nhiéu béng 16¢
hon. Chinh vi quan diém nhu thé, trach nhiém
doéng thué chua bao gior dugce hiéu biét mot cach
triét dé b&i ngudi dan.

Thét ra trong bat clr thoi diém nao cla lich st tir
Doéng sang Tay, tu ¢6 chi kim, cac chinh quyén va
triéu dai suy sup, hodc vi khdng cé kha nang thu
thué, hodc vi thué thu dugc nhwng bi cac quan
lai tham nhiing, nén khéng dén tay chinh quyén.
Khi cé bién loan thi chinh quyén khéng con dd tai
lyc dé van dung nhan lyc, binh luc cling nhu vat
lwc dé dbi phd va tridu dai do bi 1at d6.

Thém vao dé, ngay hém nay, vd&i tinh trang toan
cau hda kinh té, thi nhitng nén kinh t& cham phat
trién cling khéng thodt khdi nhirng dinh luat kinh
té€ chi ph&i nén kinh té toan cau. Quéc gia la mot
xa hoi dat can ban trén mot khé wdc ky két gitra
chinh quyén (the state) va ngudi dan (its
citizens), trong d6 chinh quyén phai quan tri
gudng may quéc gia mot cach hiéu ndng va dan
chd, trong khi nguoi dan phai hanh x{r cac trach
nhiém cda minh mot cach nghiém chinh, nhat 13
trach nhiém déng thué. Khong cé déng thué thi
chinh quyén s& khéng cd tai chanh dé quan tri
quéc gia.

Trong hoan canh kinh t& ngay hém nay, cac chinh
sach vé ngan sach qudc gia (fiscal policies) nhu
téng thué hay giam thué, hodc céc chinh sich
tién té (monetary policies) nhu ting tién 1oi ngan
hang hay giam tién |&i, khdng con vi chinh quyén

Commentary:

Economically, Vietnam is a backward and less
developed society. For that reason, the people
tend to believe according to ancient Confucian
traditions that a good government is one which
loves its people in the same way parents love
their children, and would reduce taxation in the
same way parents provide benefits to their
children. The government, under the leadership
of a monarch, represents Heaven, receives
rewards and benefits from Heaven and as a
consequence the more it bestows upon the
people, the more it would be rewarded by
Heaven. Because of this belief, the duty to pay
taxes has never been comprehensively
appreciated by the people.

The reality is that at any point in history, from
East to West, from ancient times to today,
governments and dynasties collapsed, either
because they lacked the capacity to collect taxes,
or because taxes collected fell into the hands of
corrupt officials, and did not reach the
governments. When unrest arose, these
governments did not have enough finance to
mobilize manpower, military power and physical
means to respond and dynasties were
overthrown.

In addition, today, with the economic
globalization, even less developed economies
cannot escape economic principles affecting the
global economy. The nation is a society founded
on a contract between the state and its citizens,
in which the state must administer the
machinery of government effectively and
democratically, while citizens must exercise their
duties appropriately, in particular the duty to
pay taxes. Without taxes being paid, the state
will not have the financial means to administer
the nation.

In today’s economic circumstances, fiscal policies
such as increases or reductions of taxations, or
monetary policies such as increases or
reductions of interest rates, no longer spring
from the fact whether the government loves the
people or not, but are only meant to adjust
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cé thuwong dan hay khéng, ma chi vi muén diéu
chinh chinh sach kinh té&, dé ddp (rng nhu cau
phat trién nhanh hay chdm (hodc dé chan chinh
moét tinh trang kinh té€ khéng t6t dep), hau phu
hop v&i hoan canh quéc gia trong mot thoi diém
nao dé ma thoi.

Piéu 20 (Quyén cé qudc tich)

Moi ngwdi sinh ra tai Viét Nam déu c6 quyén cé
qudc tich Viét Nam. Khéng ai c6 thé bj twéc bo
qudc tich hodc tir chdi quyén thay déi quéc tich
maot cach doc doan.

Binh Luan:

Diéu nay hién dai héa va quéc té hda luat qudc
tich tai Viét Nam. Mot dira bé thudc mot ching
tdc khdc, néu sinh ra tai Viét Nam c6 quyén cd
qudc tich Viét Nam. Quéc tich |a mdt nhan quyén
vuwot 1én trén bién gidi cda ching téc.

Piéu 21 (Tinh cach khdng toan ven va khong
day du)

Nhirng quyén lgi va trach nhiém néu ra trong
ban hién phap chi cé tinh cach nén tang ma
khdng cé tinh cach toan ven hodc day dd. Khi
can thiét luat phap sé quy dinh thém nhirng
quyén loi va nghia vu khac mién |a khéng di
ngwoc lai véi tinh than cda hién phap hién
hanh.

Binh Luan:

Day |a mot diéu quan trong bat nhat trong hién
phap va can phai cé. Khdng mot hién phap nao
hoan hdo va dap &ng dugc véi moi nhu cau x3
hoi trong moi hoan canh va trong moi thoi diém
cla lich s&r mot dan téc. Sy tu chinh hién phap
doi hoéi nhirng diéu kién twong doi khé khan.

Chinh vi thé, dé tranh tinh trang nhirng chinh
quyén déc tai cé khuynh hwdng gidi han quyén
tw do cla dan chung bang céch 1ap luan rang chi
cé nhirng quyén ty do dugc minh thi ghi rd trong
hi€n phap, méi dugc cdng nhan va nhitng quyén
tu do khéng ghi nhan trong hién phap déu vi

economic policies, so as to respond to the need
for fast or slow developments (or to rectify an
undesirable economic reality), in order to
provide a proper response to circumstances of
the nation at a particular moment in time only.

Article 20 (The right of citizenship)

Everyone born in Vietnam has the right to hold
Vietnamese citizenship. No one can be
arbitrarily stripped of their citizenship or denied
the right to change citizenship.

Commentary:

This article modernizes and internationalizes
Vietnamese citizenship laws. A new born of a
different ethnic background, if born in Vietnam,
will be entitled to Vietnamese citizenship.
Citizenship is a human right beyond ethnic
boundaries.

Article 21 (Incompleteness and insufficiency)

The rights and responsibilities enshrined in this
constitution are only fundamental in nature and
not meant to be complete or sufficient. When
necessary, the law will provide further rights
and responsibilities provided they are not
contrary to the spirit of the constitution in
operation.

Commentary:

This is @ most important provision that must
exist in the constitution. No constitution is
perfect and can address all the social needs for
all circumstances and all times in the history of a
nation. Constitutional amendments require
relatively difficult conditions.

Thus, to prevent situations where dictatorial
regimes have tendencies to restrict the rights of
the people on the basis of their arguments that
only rights expressly provided for in the
constitution are recognized and those rights not
enshrined in the constitution are
unconstitutional, then this article will smash the

60




hién, thi diéu khoan nay minh thj bé gay 1ap lun
néu trén. Chi can mot sic luat dugc chinh quyén
théng qua, mét cach hop hién, 1a da dé quy dinh
trén ludt phap bat c&r mot quyén ty do can thiét
nao khéc (du khdong dugc ghi trong hién phép)
ma khéng can tu chinh hién phap.

Diéu 22 (Ca nhan va tha nhan)

Trong khi hanh x&r nhirng quyén va trach nhiém
cia minh moi ngudi déu phai chiu sy gidi han
cUa luat phap chi vi muc tiéu duy nhat 1a dem
lai sw cong nhan va ton trong ding murc nhirng
quyén tw do ctia tha nhan va véi muc dich dap
rng nhirng nhu cau hop ly trén phuong dién
dao dirc, trat tw xa hdi chung cia mot x3 hodi
dan chd.

Binh Luan:

Diéu nay trong yéu dé giai thich va giéi han
khuynh huwdng déc tai cha céc chinh quyén khi
x&r dung thanh ngit “theo luat dinh” hay “theo
quy dinh cda luat phap” dwoc néu ra trong cac
hién phap. Vi hién phap |a mot van kién cé tinh
cach nén tang nén théng thudng ngan gon, néu
ra nhitng nguyén tac chinh va phat hoa nhitng co
ciu can ban clha chinh quyén ma théi, khéng thé
di vao cac lanh viyec chi tiét, nén cac chinh quyén
lien hé phai thdng qua cac sac luat chi tiét hon
trén tirng 1anh vuc khac nhau. Tuy nhién chinh
quyén khéng thé vin vao yéu t6 nay dé thong
qua cac sac luat twdc bd, hodc gidm thiéu cac
quyén lgi va trach nhiém d3 trao trong hién
phdap. Khi cé nhitng sy gi¢i han can thiét trong
cac sac luat, thi ly do duy nhat phai [a “sy cong
nhan va tén trong ding mdc nhirng quyén tu do
cla tha nhan va véi muc dich dap ng nhirng
nhu cau hop ly trén phuong dién dao dire, trat
tw x3 h6i chung clia mot xa hoi dan chd” ma théi.
DAy cling |1a mot tiéu chuan nhan quyén quan
trong trong ban Tuyén Ngén QTNQ va la gidi han
thiét yéu chdng lai cac khuynh hudéng lam quyén
cla chinh quyén.

Chuong Il. Du Thao Hién Phap Vé Nganh Lap
Phdap Tai Trung Uong

Binh Luan:

above arguments. All we need is a law passed by
the government, in accordance with the
constitution, to define at law any necessary
rights (although not yet in the constitution) and
there is no need for constitutional amendments.

Article 22 (Self and others)

While exercising their rights and
responsibilities, everyone must accept the
limitations imposed by law with the unique aim
of giving recognition to the rights of others and
with the aim of responding to legitimate needs
in the spheres of morality, common social
orders of a democratic society.

Commentary:

This article is essential to explain and limit
dictatorship tendencies of governments when
utilizing the expression “as provided by law” or
“in accordance with law” in constitutions.
Because the constitution is a fundamental
document, it is normally brief, outlines main
principles and basic institutions for government
only, does not venture into details, and
governments must pass laws which are more
detailed in different areas. However, the
government cannot rely on this factor to pass
laws to abolish or reduce rights and
responsibilities enshrined in this constitution.
When there is a need for limitations in
legislations, then the only legitimate reason
must be only “giving recognition to the rights of
others and with the aim of responding to
legitimate needs in the spheres of morality,
common social orders of a democratic society.”
This is also an important criterion for human
rights in the United Nations Universal
Declaration of Human Rights and a necessary
limit to restrict tendencies for abuse of power by
governments.

Chapter Il. Draft constitution relative to the
Central Government Executive Branch

Commentary

1. Two democratic systems or regimes:
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1. Hai thé ché dan chu:

D7 nhién, nhiéu nha phan tich chinh tri c6 nhiéuy
kién khac nhau. Tuy nhién theo quan diém cua
toi, c6 2 thé ché chinh tri dan chl can ban ngay
hém nay. D6 13 ché d6 Dai Nghi hodc Qudc Héi
Ché, hay ché d6 Westminster, con goi la Noi Cac
Ché& & bén nay va Téng Théng Ché & bén kia. T
2 mé thirc cdn ban nay chdng ta nhan thay cé su
uyén chuyén dung hoa 2 mé thirc dé dap tng
nhu cau chinh trj cda tirng quéc gia va phat sinh
ra mdt mé thire thir 3 goi la mé thire téng hop.

2. Ban chat quéc hdi ché:

Ban chat cla quéc hdi ché 1a tap trung quyén luc
tdi cao clia quéc gia noi quéc hdi. T sy wu viét
dé cta quéc héi (parliamentary supremacy) phat
sinh ra cac quyén hanh phap va tu phap, vi qudc
hoi (qua dang phai ndm duoc da s8) sé thanh lap
chinh ph(, b6 nhiém céc bd truwdng trong ndi cac
va thd tuwéng chinh phid (hanh phép), va déng
thdi cac thdm phén cla cac tdoa an cao nhat quéc
gia (tw phap) théng thudng cling do quéc hoi bd
nhiém qua sy dé nghi cta hanh phap. DV nhién
sau khi dwoc bd nhiém thi cac thdm phan cé
toan quyén ddc 1ap, vi cac quan tda théng
thuwong duwoc bé nhiém man doi hodc dén tudi
huu tri, va chi bi cach chirc néu cé hanh vi bai
hoai hodc vi pham trong tdi hinh luat, hodc mat
kha ndng hodac tri ndng va phai do ludng vién
qudc hdi phé chuan céch chirc. Tuy nhién ngay ca
trong trwdng hop nay, su phan quyén chi con 2
vé: d4 1a 1ap phap va hanh phap mét bén va tu
phap mot bén. Khong phai la mot su phan quyén
ro rét va toan dién gilra 3 nganh hanh phap, lap
phdap va tu phdp riéng biét nhu trong tong théng
ché va nhu tu tuwdng gia Montesquieu mong
mudn. D& bu lai cho khuyét diém thi€u phan
quyén nay, va dé tranh tinh trang déc tai, qudc
héi ché théng thudong cdng nhan chinh thire sy
hién hiru ciia mot “chinh pha d6i 1ap” hodc mot
“d6i l1ap chinh thirc”. ”Chinh phd déi 1ap” nay
duoc sy 1anh dao cha mot 13nh tu déi 1ap va mot
néi cac déi lap. Vi lanh tu ndy dwoc nhirng loi tire
va phuong tién lam viéc tuong xirng vai trach
nhiém ctia minh. Théng thuong tai Uc Pai Lo,
I3nh tu d6i lap lién bang lI3nh lvong ngang hang
v3i mot vi bd trudng cap cao hodc pho thi
tudng trong chinh phd va c¢é nhiéu nhan vién

Naturally, different political analysts hold
different views. However, in my view, there are 2
basic democratic political regimes nowadays.
These are the parliamentary system,
Westminster system or cabinet system on the
one hand and the presidential system on the
other. From these 2 models we have the flexible
synthesis of both to respond to the political
requirements of each nation resulting in the
birth of a 3 model known as the combined
system.

2. The nature of the parliamentary regime:

The nature of the parliamentary regime is the
concentration of supreme power in the hands of
the parliament. From this parliamentary
supremacy will spring both the executive and
judiciary powers, because the parliament
(through the political party controlling its
majority) will form government, appoint
ministers in cabinet and the prime-minister (the
executive), and at the same time judges of the
highest courts in the country (the judiciary) are
also appointed by the parliament (on the
recommendation of the executive). Naturally
after their appointments judges’ powers will be
independent, and they are normally appointed
for life or until retirement age and can only be
dismissed if they are guilty of misbehaviour or
convicted of an indictable offence or become
incapacitated physically or mentally and their
dismissal must be approved by both houses of
parliament. However, even in this case,
separation of power is only twofold: the
legislature on the one side and the judiciary on
the other. There is no clear and complete
separation of powers between the executive,
legislative and judiciary similar to the
presidential regime and as wished for by the
political thinker Montesquieu. To compensate
for this weakness and in order to prevent
dictatorship, the parliamentary regime usually
officially recognizes the existence of a shadow
government or an official opposition. This official
opposition is under the leadership of a leader of
the opposition and a shadow cabinet. The leader
of the opposition receives remuneration and
facilities to carry out their duties suitable for
their responsibilities. Generally in Australia, the
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gilip viéc cho minh dé thi hanh nhiém vu. Dudi
quyén vi nay co cac bd trwdng doi lap hodc con
goi 13 phat ngdn vién ddi lap cling dugc chinh
quyén cung cap nhitng phwong tién va nhan sy
hodc vat chat day dd dé thi hanh nhiém vu cla
minh.

Théng thuong, tai Uc va Tan Ta ylan, trong qudc
hoi ché chi cé cac dan biéu hodc thugng nghi s
13 c6 quyén lam bd truwdng. Thi twdng phai la
mot dan biéu cla ha nghj vién (néu hién phap
quy dinh c6 2 vién). Théng thuong, chi cé dang
phai hoic lién minh dang phai ndm duoc da s
trong ha vién mdi dwoc quyén thanh [ap chinh
phu. Trong trwdng hop cé thuong vién thi doi khi
chinh phl cé da sé trong ha vién nhuwng chi cé
thiéu s6 trong thugng vién. Lic d6 mudn théng
qua cac dy luat thi phai thwong thuyét va
nhugng bd phan nao & thugng vién. Chinh vi thé
sy hién hiru cla thwong vién trong quéc hoi ché,
trong trwong hop nay cling déng gobp tich cuc
vao khuynh huéng phan quyén trong qudc hoi
ché.

Qudc hodi ché con goi 13 ndi cac ché, vi thl tudng
tuy lanh dao hanh phdp nhung that sy la mot
trong nhiéu bo trwdng. Trong danh tir “prime-
minister” gédm cé chit “prime” (th& nhat) va
“minister” (b6 trwdng). Quyét dinh clda ndi cac
(gdm tap thé nhiéu bd trudng) cd tinh cach rang
budc ddi véi thd twdng. Thi tudng dugc goi
noém na la “primus inter pares” (first among
equals) tirc la vi bd trwdng cao cap nhat ma thoi.
Néi cdc mdi la co quan hanh phép t6i cao.

3. Ban chat téng théng ché:

Téng thng ché nguoc lai khdng tap trung moi
quyén hanh phap quéc gia noi téng théng. Tuy
nhién, téng théng ché& dt can ban trén sy phan
chia quyén luc hang ngang (lateral or horizontal
separation of powers) cho 3 trung tam quyén lyuc

leader of the federal opposition receives
remuneration similar to a senior minister or
almost equal to a deputy prime-minister and
they have numerous staff to assist in carrying
out their duties. Under them, there are shadow
ministers also called shadow spokespersons who
are also provided for by the government both
materially and personnel-wise to carry out their
duties.

Normally, in Australia and New Zealand, under a
parliamentary regime, only members of the
House of Representatives and senators can be
ministers of government. The prime-minister
must be a member of the lower house (if the
constitution mandates a bicameral parliament).
Normally, only the party or coalition of parties
holding a majority in the lower house can form
government. In the case there is an upper house,
at times, the government may hold a majority in
the lower house but only a minority in the upper
house. Then, in order to pass legislations the
government must negotiate and give up grounds
in the upper house. For that reason, the
existence of an upper house in the parliamentary
system, in this situation contributes to the
separation of powers tendency under the
parliamentary regime.

The parliamentary regime is also known as the
Cabinet regime because although the prime-
minister is head of the executive but he is in
reality one of the many ministers. In the
appellation “prime-minister” we can find 2
words “prime” (meaning first) and “minister”.
The decisions of the cabinet (comprising many
ministers) are binding on the prime-minister. He
is known to be “primus inter pares” or first
among equals or the highest ranking minister
only. The cabinet is really the highest executive
organ.

3. The nature of the presidential system or
regime:

The presidential system, at the opposite end,
does not concentrate all state powers in the
hands of a president. However, the presidential
system is founded on the lateral or horizontal
separation of powers between 3 power centres:
the executive (President), the legislature
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khac nhau: hanh phép (t8ng théng), 1ap phap
(quéc hdi) va tu phap (t6i cao phap vién). Ba
trung tdm quyén luc ndy cdn c& trén nguyén tac
kiém sodat va quan binh va déc 1ap d6i vdi nhau
theo dung y niém phan quyén cdia Montesquieu
trong cudn sach bat hi cla 6ng 1a “Van Phap
Tinh Ly” (Siprit of laws)

Téng théng ché dau tién phat xuat tir Hoa Ky va
céc cha dé cla hién phap Hoa Ky chiu anh hudng
nhiéu cla cdc triét gia Au Chau trong dé quan
trong nhat 13 Montesquieu. Ly do goi |a téng
théng ché cd I8 vi ngudi gil chirc vy tng thdng
con 1a nguyén th qudc gia va téng tw 1énh quan
lyc nita. Téng théng chiu trach nhiém toan dién
vé hanh phap va cé quyén bé nhiém toan bd noi
cdc chinh phd. Cac vi bd trwdng khéng can va
khong phai la dan biéu hodc thwong nghi st nhu
trong qudc hoi ché.

Bién gidi clia s phan quyén hang ngang nay
(khéng phai 1a phan quyén hang doc tic
“vertical separation of powers” giita trung wong
va dia phuong s& ban tdi trong chuwong V clia dy
thao hién phap) dwoc néu rd trong hién phap.

Trong ban du thao nay, tac gid chd truong tong
théng ché phu hop vdi céc diéu kién chinh tri
Viét Nam hon, nén quyén han cla lap phép duogc
quy dinh rd rét noi chwgng Il, hanh phap chuong
[l va tw phdp chuong IV.

Khi chon téng thdng ché thay vi quéc hoi ché, tac
gid d3 can nhic cac yéu td sau day:

a. YEu to lich sur:

Lich st y niém va truyén théng dan chd tai Viét
Nam tuong ddi ngan ngti so vdi cac qudc gia
khéc. Tai mién Nam thi cac ché do cdng hoa
khéng thuc sy dan chi vi sy u tri cda hang ngil
I3nh dao mién Nam, sy giat day cla ngoai bang
va siéu cudng qudc té. Tai mién Bac thi theo sach
lwoc cha Dé Tam Qudc T&, nhirng hinh thirc dan

(Congress) and the judiciary (Supreme Court).
These 3 power centres are founded on the
principle of checks and balances and are
independent of each other, in accordance with
Montesquieu’s concept of separation of powers
enunciated in his famous book “Spirit of Laws”.

The presidential system originated from the USA
and the fathers of the US constitution were
heavily influenced by European philosophers
including the most important of them
Montesquieu. The reason it is called the
presidential system may be because the person
holding the office of president is head of state
and commander-in-chief of the armed forces as
well. The president is responsible totally for the
executive branch and has the power to appoint
the entire cabinet of the government. Ministers
need not and are not members of the House of
Representatives or senators as would be
required in a parliamentary system.

The demarcation line of this horizontal
separation of powers (as opposed to vertical
separation of powers between the central
government and local governments as will be
discussed in Chapter V of the draft constitution)
is clearly stated in the constitution.

In this draft constitution, the author advocates
that the presidential system is more suitable to
the political conditions of Vietnam and for that
reason the responsibilities of the legislature are
explicitly defined in Chapter Il, those of the
executive in Chapter lll and those of the judiciary
in Chapter IV.

When choosing the presidential system, the
author has evaluated the following factors:

a. Historical factors:

The history of democratic concepts and
traditions of Vietnam has been relatively brief
when compared to other nations. In the south,
successive republics were not truly democratic
due to the immaturity of their leaders,
manipulations by foreign and international
superpowers. In the north, In accordance with
strategies outlined by the Third International,
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ch chi la nhitng chiéu bai d& lam binh phong
cho viéc tién hanh y niém chuyén chinh vé san.
Tuy nhién trong tat ca nhirng thiéu sét ay thi cu
trdc chinh tri cdia cd 2 mién Nam 13n Bac déu dit
can ban trén mot nganh hanh phdp manh va lan
lwét 1ap phap. Ngay ca tai mién Bic, noi ma thd
twdng 1a chirc vu trén nguyén tic I3nh dao chinh
quyén, thi vi thd twdng nay that sy khdng chiu
trach nhiém truwdc qudc hdi ma lai chju trach
nhiém trudc hodc chd tich dang CSVN (khi Ong
Hb6 Chi Minh con séng) hodc dé nhat bi thu dang
hodc téng bi thu dang (sau khi dng H8 Chi Minh
qua doi). C6 thé ndi rang, trong nhiéu thap nién,
trén thuc té€ chd tich dang hodc dé nhat bi thu
dang hodc téng bi thu dang |a mot chire vu
twong dwong vdi chirc vy tong théng tai cac
nuwdc dan chu. Chi cé khac 1a khéng do dan bau
I&n ma thdi. Trong lich st clia 2 mién nam bac
sau thdi Phép thudc, chua cé chinh quyén nao cé
truyén théng chiu trach nhiém tredc mot qudc
hoi cé thuc quyén. Riéng ngoai Bac, va ca trong
nam sau nam 1975, dudi sy 13nh dao cla ngudi
CSVN, quan diém dan chu tap trung (democratic
centralization) cta Lenin ludn dua d&€n mét ¢
nhan I3nh dao, hodc mot tap thé nhé I3nh dao
tuyét déi. Diéu nay hoan toan di ngugc truyén
théng qudc hoi ché.

b. Nhu cau 6n dinh co ciu dan chu:

Trong nhitng nén dan chd trudng thanh va lau
doi nhu Anh Quéc, Uc Dai Loi thi qudc hoi ché cé
thé rat tot dep vi trinh d6 y thirc vé dan chd rat
cao trong dan ching . Thém vao dé khong nhirng
cdc ciu truc xa hoéi, dang phai chinh trj, tén gido
déu nudi dudng nhirng tiém ndng dan chd hung
manh trong cdu tridc cha minh, ma ngay chinh cé
nhan cac chinh trj gia déu cd sy tu ché trong
tham vong chinh tri. Chinh vi thé, mac du trong
quéc hoi ché, chi can ndm duoc da s6 qua ban
trong qudc hoi 13, khdng nhitng trén nguyén tic,
ma ca trén thuc té, cé thé ndm quyén tuyét déi.
Tuy nhién chinh quyén tai cdc quéc gia nay van
hoat dong can c trén sy hai hoa gilta chinh
quyén va cac nhdm dai 1ap. Tinh trang quéc hoi
ché& khéng dugc hoan hao tai cac quéc gia khac
nhu Singapore va M3 Lai. Cac dang nam quyén
tai 2 qudc gia nay luén luébn muén dung da sé

democratic appearances were only facades for
the advancement of the concept of the
dictatorship of the proletariat. However, among
all these drawbacks, the political structures in
both the south and the north were based on a
strong executive overpowering the legislature.
Even in the north, where the prime-ministership
was in principle leader of the government, the
prime-minister was not really accountable to the
legislature, but accountable to the chairman of
the Communist Party of Vietnam (CPV) (When
Ho Chi Minh was alive) or the first secretary of
the CPV (after his death). We may say that
during many decades, in practice, the chairman
or first secretary or general secretary of the CPV
was a position equivalent to that of a president
in democratic nations. The only difference was
that such office was not elected by the people. In
the history of both north and south, after the
French domination has been terminated, there
has been no government accountable to a
competent legislative. Particularly in the north,
and even in the south after 1975, under the rule
of the CPV, the Leninist principle of democratic
centralization invariably leads to the absolute
leadership of one individual or a small group of
individual. This is completely the opposite of the
parliamentary tradition.

b. The need for stability for the democratic
structure:

In old and mature democracies such as England
and Australia, the parliamentary system may
work beautifully, because the level of awareness
of democratic values among the people is very
high. In addition, not only social structures,
political parties, religious organizations
invariably nurture within themselves powerful
democratic potentials, but even individual
politicians are self-restrained in their political
ambitions. For that very reason, even though
under the parliamentary system, all a party
needs is an absolute majority in the legislature,
to hold absolute power both in principle and in
practice. But governments in those countries
continue to operate based on the harmonious
relationship between the government and
opposition groups. The state of parliamentary
systems in Singapore and Malaysia is not that
perfect. Political parties holding powers in these
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cla minh trong quéc hdi dé sira d6i ciu tric can
ban cuta luat phép, dan 4p déi lap va di dén déc
tai. Sy doc tai nay rat khé kiém soat vi su vang
béng mot bién gidi rd rét gitta quyén cla hanh
phap va 1ap phap trong qudc hdi ché. Trong tinh
hudng nhu thé, t6ng théng ché, véiy niém phan
quyén dam nét gitta hanh phép va lap phép, sé
dem lai cho y niém dan cha nhiéu sy bdo ddm an
tdan hon. Ching ta can phai khach quan nhan
xét rang, trinh do y thirc dan chd cla dan ta con
thap hon Singapore va M3 Lai nita, va mirc do ty
ché cla cac chinh khach Viét Nam s& thap hon
cdc nwdc néu trén, mac dau cac nudc nay rd
rang khong hoan hao chit nao trén phuwong dién
ap dung ché do dan ch( that tAm.

4. Cac vi du dién hinh:

M6t vai vi du dién hinh céc quéc gia hién thoi
theo qudc hdi ché nhw Anh Qudc, Gia N3 Dai, Uc
Dai Loi, Tan Tay Lan, An D6. Cac Quéc gia theo
Téng théng ché& nhuw Hoa Ky, Mexico, Phi Luat
Tan, Cac Quéc Gia Nam My. Cac Quéc gia theo
mo thirc tdng hop nhu Phap, Nga S6, Pai Loan.
Cac nudc theo mo thirc tdng hop cé thé di tir
khuynh hudng trao rat nhiéu quyén luc cho vi
téng théng va twong ddi it quyén hodc rat it
quyén cho thi tudng (thién vé tdng théng ché)
nhu Nga Sé, Dai Loan hodc quan binh giita Téng
Théng va thl twdng nhu Phap trong quan diém
ném na goi la “chung cu” khi téng thdng va thd
tudng dén tir 2 chinh dang khic nhau. Néu thién
vé thu tudng nhiéu qud thi théng thuong khong
thé goi la téng théng ché nita, ma chila mét th
quéc hdi ché tra hinh. Ly do 1a vi thd twdng
théng thudng chiu trdch nhiém truwdc quéc hoi
va do qudc hdi bau ra. Luc d6 téng thdng khéng
cé quyén hanh phép that sy ma chi la mét chire
vu quéc trudng tuong tring va nghi 18 ma thoi.

Piéu 23 (Qudc hdi va lap phap):

Moi quyén lap phap trung wong déu nam noi

2 nations always take advantage of their
majority in parliament to modify basic legal
structures, repress oppositions and lead to
dictatorship. Such dictatorship is difficult to
control due to the lack of a clear line of
demarcation between executive powers and
legislative powers. In such circumstances, the
presidential system, with a clear concept of
separation of powers between the executive and
legislative, will bring certainty to the democratic
ideal. We must be objective in our observation
and say that the level of democratic awareness
of our people may be even lesser than the
peoples of Singapore and Malaysia and the level
of political self-restraint of our politicians will be
lesser than those of these 2 nations, even
though these nations are clearly imperfect in
their implementation of democracy.

4. Some typical examples:

Some typical examples of nations adopting the
parliamentary system are England, Canada,
Australia, New Zealand, India. Nations adopting
the presidential system are the USA, Mexico, The
Philippines, South American nations. Nations
adopting the combined system are France,
Russia, Taiwan. Nations following the combined
system may move from tendencies to give much
power to the president and relatively less power
to the prime-minister (favouring the presidential
system) such as in Russia, Taiwan or a balanced
position between the president and prime-
minister, a concept commonly known as
“cohabitation” when the president and prime-
minister come from 2 different political parties.
If the system leans too much in favour of the
prime-minister, it can no longer be called the
presidential system but a parliamentary system
in disguise. The reason being the prime-minister
is normally accountable to a parliament and
chosen by the parliament. In those
circumstances, the president would have no real
executive power and becomes a position with
only symbolic and ceremonial roles.

Article 23 (Congress and the legislature)

All legislative powers lie in Congress. Congress
consists of 2 chambers: the Senate and House
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Qudc Hdi. Qudc Hoi gdbm 2 vién: Thuong Vién va
Ha Vién.

Binh Luan:

Van dé dat ra dau tién cho Viét Nam la cau hoi:
ching ta cdn mot qudc hdi ddc vién hay ludng
vién ? Tai sao chi c6 mot dan tdc ma dén 2 vién?

Theo t6i trong qud kh, tai cdc nwdc dan chi tay
phuong cé 2 ly do chinh va nguyén thuy dé cé 2
vién:

Ly do th& nhat cé tinh cach quyén lgi giai cap,
chang han tai Anh Qudc vi quyén loi 2 giai cap
binh dan (commons) va quy téc (lords) khac
nhau, va tai Hoa Ky vi quyén lgi clia toan qudc
(lien bang) va mdi vung (tiu bang) cé thé khac
nhau.

Ly do thi nhi cé tinh cach kiém sodat quyén lyc vi
cac chinh tri gia so rang néu giao toan thé quyén
l4p phdp cho mét nhédm ngudi duy nhat thi céd
thé bj lam dung. Chinh vi thé vién th nhi thong
thuwong goi la thwong vién con duoc giao cho
nhiém vu duyét xét nhitng dy luat vién kia dua
ra. Vién thi nhi nhiéu khi duoc goi la “house of
review” tlrc “vién duyét xét” nhu trong truong
hop thuong vién Uc.

T6i quan niém rang Viét Nam cé nhu cau mét
qudc hoi ludng vién vi ly do tuong tu nhu Hoa
Ky. Danh rang ching ta la mét qudc gia “don
quyén” (unitary system) trai véi lién bang
(federal system) nhu Hoa Ky (va ching ta sé thao
ludn phan nay chi tiét hon khi ban dén chuong V
cla ban dy thao) va vé chdng tdc thi ching ta
murc do thuan chiing rat cao (ngudi gdc Kinh)
thay vi da ching nhu Hoa Ky hodc Uc Pai Loi. Tuy
nhién Viét Nam la mot qudc gia vé dia du thi hep
nhung rat dai va dia thé thay d8i va twong déi
hiém trd trong lich sir. Trong cudc nam tién dé
phat trién qudc gia, ching ta d3 tao ra nhitng dia
phuong cé nhitng sac thai, phong tuc va giong
ndi khac nhau, ngoai nhitng nhu cau va quyén lgi
kinh té& khac nhau.

of Representatives.
Commentary:

The first issue for Vietnam is the question:

Do we need a unicameral congress or a
bicameral congress? Why 2 chambers when
there is only one people?

In my view, in the past, in Western democracies
there are 2 main and original reasons to support
2 chambers:

The first reason reflects class interests. For
instance in England, due to the fact that the
interests of the common people (House of
Commons) and the interests of the aristocracy
(House of Lords) are different, and in America,
due to the fact that the interests of the whole
country (Federation) and the regions (States)
may diverge.

The second reason is in the nature of controlling
powers because politicians fear that if all
legislative powers are given to a single group of
people, such powers may be abused. For that
reason, the second chamber generally known as
the Senate is also entrusted with the duty to
review draft legislations proposed by the other
chamber. The second chamber at times is known
as a “House of review” such as in the case of the
Australian Senate.

| propose that Vietnam has a need for a
bicameral Congress for reasons similar to the
USA. Although we have a unitary system of
government as opposed to a federal system the
like of the USA (and we shall discuss this aspect
in more details in Chapter V of the draft
constitution) and ethnically speaking our racial
homogeneity is high (Vietnamese ethnic origin)
in lieu of being multiracial like the USA or
Australia. However, Vietnam geographically is
narrow but elongated and its topography is
varied and historically relatively inaccessible. In
our march southward for national expansion, we
have created local areas with different nuances,
traditions and dialects, besides divergent
economic needs and interests.

These inevitable differences become drawbacks
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Nhirng sv di biét khdng thé tranh khai nay la mot
khuyét diém néu ching ta khéng cdng nhan va
chdm séc, nhuwng lai trd thanh mét wu diém néu
chuing ta biét cdng nhan va xay dwng trén cin
ban da dién cda nd. Chinh vi thé mét quéc hoi
lwdng vién vai mét thuong vién dai dién quyén
loi cla mdi tinh hodc thanh phd truc thudc trung
uvong |a mét diéu nén lam. D nhién thuong vién
cling duyét xét nhirng du luat cla ha vién dé gidi
han su lam dung quyén lyc nita.

1. Moi Thueng nghi si va dan biéu déu khong
thé bj truy t6 trén phuwong dién hd tire dan luat
vi nhirng 1&i phat biéu ctia minh trong phién
hop quéc hdi.

Binh Luan:

DAy 1a mét ddc quyén ma nhirng thanh vién mét
co quan 1ap phap can phai cé, dé c6 thé néu ra
toan ven nhitng van dé khic mac va phirc tap
nhat, trong co quan lap phap cao nhat clia qudc
gia. Néu khong dwoc dic quyén ndy, thi moi dan
biéu hodc thugng nghi st déu khéng cam thay
duoc an toan, khi phat biéu cam twdng va quan
diém cla minh, vi luén ludn cé xac suat bi kién
dé doi bdi thudng thiét hai, nhat 13 vé van dé ma
ly danh du.

Né&u khdng cé dac quyén nay, thi nhirng dan biéu
hodc thugng nghi si, ngay ca néu cé dd chirng c&
hién nhién, van khong dam tuyén b6 bat ci diéu
gi trong qudc hdi, ngwoc lai quyén lgi cha nhitng
cd nhan hodc tap thé cé quyén lyc, vi chinh ho sé&
bi truy t6 vé hé, va ho s& khdng du phuong tién
vé tai chanh hodc nhan lyc bang cac d6i thi cla
ho. Trong trudng hop nay, s& khong con ai ¢ thé
c6 can dam lam dan biéu hodc thugng nghi s
nira, trir nhirng cd nhan nhiéu quyén luc nhat.
Chinh vi thé, day |a mot dac quyén vd cung can
thiét cha nhitng thanh vién cla co quan lap
phap.

2. Moi cong dan Viét Nam 21 tudi tré 1én, néu
¢6 quyén bau clr, déu cé quyén trng clr vao ha
vién qudc hoi, va néu 30 tudi trd 1én, néu cé
quyén bau ctr, déu cé quyén &rng clr vao
thwong vién.

Binh Luan:

if we do not recognize and nuture, but will
become strengths if we know how to recognize
and build on the basis of their variety. For that
reason a bicameral congress with a Senate
representing the interests of each province or
city under direct central control, is to be
recommended. Naturally, the Senate will also
review draft legislations by the House of
Representatives to limit abuse of powers as well.

1. All senators and members of the House of
Representatives shall not be prosecuted in civil
matters relative to their statements in Congress
sessions.

Commentary:

This is a privilege that all members of the
legislature should have, in order to be able to
explore fully the most difficult and complex
issues, in the supreme law making organ of the
nation. Without this privilege, each
representative or senator will not feel safe to
express their perceptions and views because
there will be always a possibility that they be
sued for damages, especially on grounds of
defamation.

Without this privilege, representatives or
senators, even in situations where they possess
strong evidence, would still not risk making any
statements in congress, contrary to the interests
of powerful individuals or groups, for the very
reason they could be prosecuted civilly, and they
may not have the financial means or manpower
equal to their adversaries. In this situation, no
one will have the courage to be representatives
or senators, except those with the most power.
Thus, this is a most necessary privilege for
members of the legislature.

2. All citizens 21 years old and over, if eligible to
vote, can stand for election to the House of
Representatives, and 30 years old and over, if
eligible to vote, can stand for election to the
Senate

Commentary:
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Theo quan diém cua tdi, mirc d6 tudi tac tai cac
quéc gia theo truyén thdng vin héa Bong A vo
clng quan trong. Trat tu xa hoi Dong Phuong
can clr trén su kinh trong cac bac trudng thuong
va tho cling té tién. Hon nita sy trwdng thanh vé
dudng doi la mot doi hdi quan trong dé tham gia
qudc su. Chinh vi thé& 18 tudi la tudi bau ctr, 21
tudi c6 thé (rng clr vao ha vién, cac chirc vu nghi
vién (diéu 47 (6)), tinh truwdng, phd tinh trudng
hodc thj trudng va phé thj trwdng (diéu 43), va
30 tudi c6 thé (rng clr vao thugng vién va chirc
vy téng théng va pho téng théng (diéu 27) 13 phu
hop nhat.

3. Thwong nghi si va Dan biéu la nhirng cong
viéc toan thoi va cac dwong sy khdng thé trong
nhiém ky, ddm nhén nhirng céng viéc cé lgi
nhuan khac.

Binh Luan:

Cac chtrc vu nay khong nhirng la toan thoi ma
that sy vo clung quan trong cho van ménh mot
qudc gia. Lam viéc béan thoi sé 1a mot sy phi ly va
khong dem lai hiéu nang cling nhu sy ton kinh
can thiét. Tlr trong hang ngili nhitng ngudi nay sé
cé ngudi tréd thanh nguyén thu quéc gia. Luong
b6ng cta nhirng ngudi nay phai that day du,
khéng nhitng dé tuong xirng vdi trach nhiém,
ma con dé giam bt sw cdm db clia nhitng lgi
nhuén tlir nhitng noi khac cé thé tao nén tham
nhiing.

4. Mot thuong nghi si khong thé dong thoi lam
Dan biéu va nguoc lai. Ca 2 déu khdng thé gilr
cac chirc vu dan clr khac hodc lam céng chirc tir
trung wong dén dia phwong.

Binh Luan:

Diéu nay cling nham muc dich gitp cho cac
duwong su thém kha nang chu toan nhiém vu cla
minh.

5. Mot thuong nghi st hodc dan biéu, trong
nhiém ky ctia minh, khong thé bi bat, giam cam,
luc soat hodc co thé luc soat. Trir phi bj bat qua
tang dang vi pham mét t6i hinh luat thi c6 thé

In my view, age is a very important factor in East
Asian traditional culture. Oriental social order
has been founded on respect for older people
and ancestors’ worship. In addition, maturity in
world matters constitutes an important
requirement for participation in state issues. For
those reasons 18 is the age for voting right, 21 to
stand for election to the House of
Representatives, local legislative assemblies
(article 47 (6)), provincial chief, vice-provincial
chief or mayor and deputy mayor (article 43) and
30 to stand for election to the Senate and offices
of president and vice-president (article 27),
would be most appropriate.

3. Senators and Representatives are full time
positions and incumbents cannot, during their
terms in office, hold other remunerated
positions.

Commentary:

These positions are not only full time but in truth
very important for the fate of a nation. Part-time
work would be illogical and would not bring
about due efficiency and respect. From the ranks
of these people will emerge individuals who
would become heads of state. Their
remunerations should be really adequate, not
only to match their responsibilities, but also to
reduce temptations for profits from other
sources, giving rise to corruption.

4. A senator cannot serve simultaneously as a
Representative and vice versa. Neither can hold
other elected offices or public service positions
from central to local levels.

Commentary:

This article assists the relevant individuals in
their capacity to fully devote themselves to their
duties.

5. A senator or representative, during their
terms of office, shall not be arrested,
incarcerated, searched or body-searched.
Unless caught flagrante delicto in a criminal act,
then they can be searched or body-searched. If
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bi luc soat hoic luc soat co’ thé. Néu bij truy td vi
mét tdi hinh lut va bj két an thi sé 1ap tirc mat
chirc. Trong khi bj truy t6 dwoc dwong nhién tai
ngoai hau tra va tiép tuc hanh x{r chirc vu cla
minh.

Binh Luan:

Day |a mot dic quyén then chét cla cac thanh
vién |ap phép trong mdt quéc gia vira bat dau
tién trinh dan chd that sy nhu Viét Nam. Ly do 13
vi trong qua kht, lich str dan tdc chidng ta da co
quéd nhiéu sy lam dung quyén hanh cta hanh
phap doc tai. Nhitng nha |ap phap doc lap tuyét
ddi cé thé tré thanh déi twong dé uy hiép hodc
dan ap cta nhirng thé lyc bao thd va phan dong.
Chinh vi thé& dic quyén nay sé phan nao can bang
lai twong quan dung dan gilra hanh phap va lap
phap tai Viét Nam. 50 ndm sau, khi truyén théng
dan chi d3 trwdng thanh va khuynh huwdng lam
dung quyén lyc gidm di, dong thoi véi sy nang
cao y thirc vé dan chl phap tri, thi hién phap cé
thé dwoc tu chinh dé xét dén viéc giam bdt dic
quyén nay.

6. Chi tiét hinh thirc t6 chirc ndi bod chia 2 vién
qudc hdi, tha tuc bé phiéu ndi bd va tai nhém
quéc héi, thu tuc bau clr cac chi tich va phé ch
tich moi vién, nhitng thi tuc dé quéc hdi chu
toan nhiém vu hién dinh ctia minh sé dwgc moi
vién tw quy dinh.

Binh Luan:

Trong 4n ban 2012, tac gia ghi rang thl tuc thi
hanh trach nhiém nay cia méi vién qudc hoi “sé
duoc luat phap quy dinh.”

Cum tlr “sé duoc luat phap quy dinh” hoac “theo
luat phap quy dinh” hay nhirng cum tir twong tu
13 nhitng cum danh tir twong déi x&r dung
thudng xuyén trong cac hién phap. Ly do |a vi vai
trod cda hién phdp a néu ra nhitng duwdng nét
chinh cha luat phap, cung véi nhitng dinh ché
can ban cda qudc gia. Pay tuy 1a mot van kién cé
tinh cac nén tang (foundation) nhung tuong doi
ngan gon. Trong khi d6 sy van hanh cla mét
qudc gia doi héi rat nhiéu luat phap di sdu vao

prosecuted on criminal charges and convicted,
they will immediately be dismissed from office.
While being prosecuted they are automatically
granted bail and continue to exercise the duties
of their office.

Commentary:

This is a critical privilege of members of the
legislature of a nation just at the beginning of
the democratization process the like of Vietnam.
The reason being that in the past, our national
history has witnessed too much abuse of powers
from dictatorial executive branches. Absolutely
independent legislators may become the target
of intimidation or oppression by conservative
and reactionary forces. This is the reason why
this privilege will in part rebalance the
relationship between the executive and
legislative branches in Vietnam. 50 years later,
when the democratic tradition has matured and
the inclination to abuse power has decreased,
together with increased awareness of democracy
based on the rule of law, the constitution may be
amended to consider providing limits to this
privilege.

6. Particulars of forms of internal organization
of each chamber, internal voting and
resumption of congressional sessions,
procedures to elect the presidents and deputy
presidents of each chamber, procedures for the
congress to achieve its constitutional
responsibilities will be provided for by each of
these chambers.

Commentary:

In the 2012 edition, the author wrote that the
procedures to implement this responsibility of
each chamber “will be provided for by law”.

The expression “will be provided for by law” or
“in accordance with law” or similar expressions
are frequently used in constitutions. The reason
being the role of the constitution is to define the
main framework of the laws and the basic
institutions of the nation. This, despite the fact it
is a foundation document, is a relatively short
one. Meanwhile, the operation of national affairs
requires many legislations delving into practical
details and needs the contributions of experts in
each sphere. Thus, the short provisions of the
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nhirng chi tiét thuc dung va thudng xuyén doi
héi su dong gbép clia nhirng chuyén gia cta tirng
I3nh viee. Chinh vi thé nhitng diéu khoan ngén
gon cua hién phdp can phai dugc khai trién thém
bang nhirng st luat chi ti€t hon. Diém then chét
13 tat ca moi sac luat déu khong thé di nguoc voi
tinh than cta hién phap. Pay la mét quy luat
duwong nhién dugc chdp nhan trong hé théng
luat phap tai cadc nuwdc dan chl tdy phuong, ké tir
khi vi chanh an t&i cao phap vién Hoa Ky
Marshall tuyén x& trong phién xt lich st
Marbury-v-Madison ndm 1803, rang hién phép Ia
luat phdp can ban va téi thwong. Tuy nhién, mot
quéc gia cham tién trén phuwong dién dan chi
nhu Viét Nam chua cé quy luat cdn ban nay.
Chinh vi thé diéu 49 cla ban du thao minh thj
hi€n dinh héa quan diém nay cla thdm phan
Marshall.

Tuy nhién, trong 4n ban 2017, t6i d3 tu chinh dv
thao va ghi thay vao dé cum tir “s& duwoc moi
vién quy dinh”. Ly do 13 vi tac gid cho rang,
nhitng tha tuc nay twong ddi don gian, khéng
can dén mot sac luat bé sung, phirt tap mat thoi
gian. Thém vao d4, tu chinh nhu thé s& giup ban
hién phap nang cao tinh déc 1ap cda lap phap va
kha thi 1ap tire sau khi duwoc qudc hoi 1ap hién
thong qua, ma khéng can chd doi mot sic luat
tiép theo cta qudc hoi lap phap.

Tuy nhién, khi can thiét cac cum tir “s& dugc luat
phap quy dinh” hodc “theo luat phap quy dinh”
hay nhitng cum tir twong tw van can phai dwoc
st dung.

7. Mdi thwong nghi st hodc dan biéu déu cé
quyén duwa ra cac dy luat va trinh qua vién cta
minh trwdec, trir treong ho'p cac dy luat lién hé
dén thué hodc cac bién phap thu lgi tirc cho
qudc gia déu phai dé trinh va théng qua ha vién
trwédec.

Binh Luan:
Tai sao phai dé trinh ha vién trudc? Mot thi tuc

phd thdng tai cac nudc dan chd theo truyén
théng cla Anh Qudc va Hoa Ky 1a nhitng du luat

constitution need to be extrapolated into more
detailed legislations. The key point is that all
these legislations must not be allowed to breach
the spirit of the constitution. This is a naturally
accepted rule in the legal system of all western
democracies, since the time the Chief Justice of
the US Supreme Court Marshall made his
judgment in the historic case of Marbury-v-
Madison in 1803, that the constitution is
fundamental and supreme. However, a
democratically backward nation like Vietnam
does not yet have this fundamental rule. Thus
Article 49 of the draft constitution explicitly
enshrines this view of Chief Justice Marshall.

However, in this 2017 edition, | have amended
the draft and written instead the expression “will
be determined by each chamber”. The reason
being, in the view of the author, that these
procedures are relatively simple, do not need
legislations which are complex and time-
consuming. In addition, this amendment will
improve the independence of the legislature and
immediate implementability of the constitution
once passed by a constitutional assembly,
without the need to wait for ensuing legislations
from a legislative assembly.

However, when necessary, expressions such as
“will be provided for by law” or “in accordance
with law” or similar expressions will still need to
be used.

7. Each senator or representative has the right
to propose draft legislations and submit them
to their own chamber first, except draft
legislations relative to taxes or measures raising
revenue for the country must be submitted to
and passed by the House of Representatives
first.

Commentary:

Why draft legislations must be submitted to the
House of Representatives first? A popular

procedure in democracies under the English and
American tradition is that all revenue bills must
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lién hé dén thu thué va cdc ngudn lgi tirc chinh
pht phai dé trinh ha vién trudc. Muc dinh cla
thu tuc nay 13 thé hién tinh than dan ch( chan
chinh nhat. Ly do la vi phan I&n céc ha vién duorc
bau clr phé théng dau phiéu va s6 dan biéu
tuong xirng vai dan s6 dng hd cho ho. Trong khi
d6 thuong vién di theo mot nguyén tic tuwong
d6i khac. Mbi tinh hodc thanh phé truc thudc
trung vong, bat ké dan s déu duoc cr 2 thugng
nghi si vao thuong vién. Chinh vi thé thuong vién
dai dién cho tinh hodc cac thanh phd nhw 1a mot
thé ché&, mot don vi hanh chanh va y niém triru
tugng vé quyén lgi cda dia phwong hon 1a nhitng
con ngudi cé thé. Trong cudc twong tranh bat
tan gilra nhirng con ngudi cd thé va cc don vi
hanh chanh nay, thi ching ta phai déng nghién
vé phia con ngudi ca thé. Ha vién vi thé cd tiém
nang chinh tri nhiéu hon va moi luat 1& quan
trong nhat déu phai trinh cho ha vién trudec.
Trong cac nudc theo ché dd qudc hdi ché, théng
thuwong thd twdng phai la mot dan biéu ha vién.
M6t thuong nghi si khong thé trd thanh tha
tudng dugc. Dy thdo nay mudn nhan manh dén
khia canh cdng dan cé thé, trong m6t nén dan
chu son tré nhu Viét Nam va budc mot thuwong
nght si, néu muén dé trinh nhitng dy luat lién hé
dén thu thué hodc thu tai chinh cta chinh phu,
phai dé xuat tir ha vién trudec, roi sau dé néu
duoc ha vién thong qua méi [én dén chinh vién
cla minh sau. Piéu 26 (9) cling budc tong théng
phai dé trinh trwdc ha vién nhitng dy luat phat
xuat tir hanh phép la ap dung ly 18 nay.

Diéu 24 (Thwong Vién):

1. Thwong Vién sé gom 2 thuong nghi si tir moi
tinh hoac thanh phé truwe thudc trung wong.
Nhiém ky Thwong Vién |a 6 ndm. Mai thwong
nghi si sé c6 mdt phiéu.

2. Moi quyét dinh chia thuong vién chi cé hiéu
lwc khi dwoc da sé tuyét ddi cac thwong nghi st
hién dién thong qua.

Binh Luan:
M®ét cac tdng quat, nhin vao ching ta nhan thay

céc thuong nghi si sé tranh ddu cho quyén lgi
clia tinh hodc thanh phd cla minh, trén dién dan

be submitted to the house first. The objective for
this procedure is to reflect the most genuine
spirit of democracy. The reason being that
mostly, the lower houses are elected by popular
votes and the number of representatives
corresponds to the proportion of voters
supporting them. Meanwhile the Senate follows
a relatively different principle. Each province or
city under direct central control, regardless of
their population, can send 2 senators to the
Senate. For that reason the Senate represents
provinces or cities as institutions, administrative
units and abstract ideas relative to local interests
rather than the individual persons. In the eternal
struggle between the individuals and these
administrative units, we must lean towards the
earlier. Thus the lower house has more political
potential. In nations based on the parliamentary
system, normally the prime-minister must be a
member of the lower house. A senator cannot
become prime-minister. This draft constitution
wishes to give emphasis to the aspect of
individual citizens, in a young democracy like
Vietnam and mandates a senator, if they wish to
submit draft legislations relative to taxation or
revenue raising for government, must submit
them to the lower house first, and then, if
passed by the lower house, can submit them to
their own chamber. Article 26 (9), also
mandating the president to submit to the lower
house first all draft legislations originating from
the executive, applies this line of reasoning.

Article 24 (The Senate):

1. The Senate will comprise 2 senators from
each Province or city under direct central
control. The term of office of the Senate is 6
years. Each senator will have one vote.

2. All decisions of the Senate are effective only
when passed by the absolute majority of
senators present.

Commentary:

As an overview, we can see that senators will
fight for the interests of their province or city, in
the national political forum. In addition, as a
group, they operate on the basis a majority vote.
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chinh trj toan qudc. Thém vao dé, vi la mot tip
thé, nén ho hoat déng trén cin ban da s6 phiéu
cla tap thé. Muc tiéu chinh cda ho 1a 1am sao
nhirng nhu cau cda tirng don vi dia phuong ho
dai dién khong bi hy sinh mo6t cach vo ly, hoac
b3t cong, trong tién trinh thanh 1ap hoac thi
hanh céc chinh sach cta qudc gia. P6 1a nhitng
diéu phan |&n moi nguwdi déu chip nhan trong
mét ché d6 dan chd da nguyén. Tuy nhién tai sao
nhiém ky cla cac thuong nghj s lai la 6 ndm thay
vi 4 nam nhu cdc ha nghi si?

Muén tra 1&i cdu hoi ndy ching ta phai di nguoc
lai lich st sy phat trién cla y niém dan chd. That
vay khi nén dan chd hién dai bat dau chém né
tai Anh Quéc thi quy&n hanh chinh tri cla céc
tho thuy@n va gidi binh dan (House of Commons)
rat gidi han va ndm noi ha vién. Trong khi d6 thi
quyén han cla gidi quy toc rat rong rdi va nam
noi thuong vién (House of Lords). Lic d6 tai Anh
qudc va ngay cd hdm nay nhiém ky céc thanh
vién clia House of Lords |a vé gidi han vi ho sinh
la quy téc va dwong nhién dwoc vao thuwgng vién
ngoi, trir nhirng trudng hop can dai cé cac “quy
tdc sudt doi” (life peers), dwoc bé nhiém tir hang
ngli nhitng chinh trj gia tén tudi da huwu tri hodc
nhirng khudn mat |&n khac cda quéc gia. Cac
chirc vu nay suét doi, nhung khong thé truyén lai
cho con chau. Dan dan vdi su phat huy clay
niém dan chd thi thuwong vién mat bét quyén
hanh va ha vién hau nhu ndm toan b6 quyén lyc
chinh tri. Thwong Vién Vuwong Quéc Théng Nhat
Anh bay gi& chi con quyén |ap phap gidi han va
dugec coi nhu tda dn chung quyét cudi clng cla
cac phién x{r phap ly ma théi.

Bén kia Dai Tay Duong, khi Hoa Ky vén [a mét
thudc dia cda Anh Quéc trd nén déc 1ap, thi hién
phap Hoa Ky ciing thanh lap mét thwong vién vai
nhiém ky la 6 nam va ha vién véi nhiém ky la 2
nam. Ly do bé mat, theo quan diém téi, |a vi cac
tiéu bang nguyén thay Hoa Ky d3 cé méat truwdc
khi lién bang duoc hinh thanh, va méi tiéu bang
mudn cé dai dién |au bén dé bao vé quyén loi
cla tiéu bang. Tuy nhién ly do thuc sy ca nhiém
ky vinh vién clia thuwong vién (nhu treong hop
Vuwong Quéc Théng Nhat Anh) hodc dai hon (nhw
trudng hop Hoa Ky) 1a quyén lgi vi ky cla giai cap
dwoc wu d3i. Tai Anh Qudc thi qué dé hidu vi dé

Their main objective is to ensure that the needs
of the local units they represent are not
unreasonably or unjustly sacrificed in the
process of national policy formulation or
implementation. These points are acceptable to
the majority of the people in a pluralist
democratic regime. However, the question is
why should the term of a senator be 6 years in
lieu of 4 years as the case is with
representatives?

In order to address this question, we have to go
back in history to trace the development of the
democratic ideal. Indeed, when modern
democracy started in England, the political
powers of labourers and the common people (in
the House of Commons) were very limited and
lied within the above lower house. Meanwhile,
the powers of the aristocracy were extensive and
lied in the House of Lords. At that time in
England and even today the term of office of
members of the House of Lords is unlimited
because they were born as aristocrats and are
naturally entitled to sit in the upper house,
except for the life peers, appointed from the
ranks of prominent politicians in retirement or
other outstanding figures of the nation. These
later positions are life long but not hereditary.
Gradually with the development of the
democratic ideal, the upper house loses its
powers and the lower house ends up holding
almost the totality of political powers. The House
of Lords of the United Kingdom now holds only
limited legislative powers and is considered
merely the Court of final jurisdiction of all
litigation cases.

On the other side of the Atlantic, when the USA,
a series of British colonies, became independent,
their federal constitution also established a
Senate with a term of office of 6 years and a
house of representative with a term of office of 2
years. The reason, prima facie, in my view, is that
the original American states had existed before
the federation was created and each state
wanted to have long term representation to
protect the interests of the state. However, the
true reason for the unlimited term of the upper
house (in the case of the United Kingdom) or a
longer term of office of the upper house (in the
case of the USA) is the selfish interests of the
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13 mét x3 hdi quan chd va quy téc quyén. Tuy
nhién ngay ca tai Hoa Ky, vao th&i maéi 1ap qudc
thi gidi dién chi cling chi 18 mét thi quy tdc tan
th&i hon va cé nhitng quan diém tuong d6i cap
ti€n hon ma thoi. Ban chat cta ho van 13 muén
tao ra mot thugng vién cé nhiém ky dai hon, dé
céc dai dién cla giai cap ho c6 thé phan nao it bi
anh hudng cla nhitng sy thay d6i, ma cap do
theo ho nghi, qua nhanh duéi dp luc cda quan
ching ngay mot gia tang tai ha vién. Nén nhd la
phan 1&n cac cha dé cha hién phap Hoa Ky phat
sanh tlr gidi dién chd giau cé.

Thé thi tai sao du thao hién phap lai gitt nhiém
ky thuwgng vién la 6 nam?

C4u trd 1o |3 vi chung ta muén xa héi phat trién
mat cach thiang bang. That vay, theo thdi gian,
tai cdc nwdc dan chu tay phuong, thugng vién
tré thanh “vién gia” (senior chamber) va dai dién
cho céc thé lyc va khuynh hudng truyén théng,
bao thd hon. Trong khi d6 ha vién trd thanh
“vién tré” (junior chamber) dai dién cho cac thé
Iwc va khuynh huéng hién dai va cap tién hon.

Vién trén, vi nhiém ky dai hon, nén it bi ap luc tir
nhirng phe nhdm chinh tri c6 cac khuynh huéng
dodan ky. Trong khi d6 ha vién vi nhiém ky ngén
hon nén twong ddi phai chdp nhan cac khuynh
huwdng doan ky hon.

Khi ching ta duyét xét quyén lgi cla mot dan
tdc, ching ta phai thira nhan rang ca 2 géc canh
bdo thi va cap tién déu co thé déng gép vao di
san clia qudc gia va déu cd gid tri tich cuc. Chinh
vi thé sy duy tri mot thugng vién véi nhiém ky
l4u hon ha vién lai la mot yéu té tich cye, va cé
lgi cho tién trinh xay dung x3 hdi mét cach
chirng muyc va quan binh vé cd 2 mat 6n ¢6 1an tri
tan.

Trong 4n ban 2012 clia sach nay, tdi nham Ian
rang, nhiém ky cla ha vién Hoa Ky 13 4 ndm trong
khi chi cé 2 ndm. Day |a mét hoc hoi mai cla toi
va xin thanh that cdo 16i cung quy doc gia.

privileged class. In England, it would be easily
understood because it is a monarchical society
and aristocracy. However, even in the USA, at
the time of nation-creation, the landed gentry
were a more modern aristocracy and holding
relatively more progressive views. That’s all.
Deep in their nature, they still wanted to create
an upper house with longer terms of office, so
that the representatives of their class could be
less influenced by changes, whose speed,
according to them, was too fast under increasing
pressure from the people in the lower house.
We should note that most fathers of the US
constitution originated from the wealthy landed
gentry.

Then, why does the draft constitution keep the
term of office of the Senate at 6 years?

The answer is because we wish to keep social
development on an even keel. Indeed, with time,
in Western democracies, the upper house
becomes the senior chamber and represents
more traditional and conservative forces and
inclinations. Meanwhile, the lower house
becomes the junior chambers representing more
modern and progressive forces and inclinations.

The upper house, due to its longer term of office,
is less susceptible to political groups with short
term political inclinations. Meanwhile, the lower
house, due to their shorter term of office, is
relatively more accepting of short term
inclinations.

When we consider the interests of a nation, we
must accept that both conservative and
progressive aspects can equally contribute to the
national legacy and are equally positive. Thus,
the preservation of an upper house with longer
term of office compared to the lower house
becomes a positive element, and is beneficial to
the moderate and balanced process of social
development, on both aspects of reviewing the
past and learning from new experiences.

In the 2012 edition of this book, | made a
mistake that the term of office of the US House
of Representatives was 4 years when it is only 2
years. This is a new thing for me to learn and |
sincerely apologize to readers for this mistake.
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Nhiém ky nhu vay that qua ngan dén mirc do bat
ngo.

3. Tham quyén cha thwong vién bao gom:

(i) Duyét xét va thong qua cac dy luat cia quéc
hoi.

(ii) Phé chuan hodc phl quyét tinh trang tuyén
chién hodc viéc ky héa wéc véi mot hay nhiéu
qudc gia khac sau khi dwoc tdng théng dé nghi.

(iii) Phé Chuan hoic phl quyét dé nghi bd
nhiém cac vi thdm phan Tai Cao Phap Vién va
cac vi tham phan cac toa an thap hon sau khi
cac vi nay duoc Téng Thong (trong trudrng hop
T&i Cao Phap Vién) hodc b truwdng tuw phap
(trong trwdrng hop cac toa an thap hon) dé cur.

(iv) Phé chuan hodc phu quyét dé nghi bd
nhiém Théng Pdc Ngan Hang Qudc Gia sau khi
vi ndy duoc téng thdng dé clr.

(v) Phé Chuan hodc phl quyét dé nghij b nhiém
cac vi B6 Trwdng hodc Téng Trwd'ng hodc cac
chirc vu twong xirng trong ndi cac chinh phu
sau khi cac vi nay duoc tdng thong dé clr.

(vi) Phé chuan hoic phu quyét dé nghi bd
nhiém cac vi Tw Lénh Quan Lwc va Tu Lénh cac
Iwe lwgng canh sat hodc cdng an quéc gia sau
khi céc vi ndy dwoc tong thong dé cur.

(vii) Phé chudn hodc phl quyét dé nghi bé
nhiém cdac thanh vién cta Hoi Dong Biu Clr
Qudc Gia sau khi cac vi nay dwoc tdng thdng dé
ctr.

Binh Luan:

Ngoai trdch nhiém vé |ap phép ra, thuwong vién
trong cac quéc gia dan chd, thuong duwoc x{r
dung nhu [a mot co quan cé thdm quyén gidi
han va kiém sodt nhitrng tdc dong cta hanh phap
(téng thong). Ngoai quyén han cla thugng vién
trong viéc phé chuan hodc phd quyét viéc bé
nhiém cdc vién chirc cao cap nhat cla qudc gia
néu trén, thi thugng vién cta Hoa Ky va nhitng
qudc gia chiu dnh hudng Hoa Ky, con c¢é quyén

Such a term of office is really too short and
surprisingly so.

3. The powers of the Senate include:

(i) Review and pass draft legislations of
congress

(ii) Approve or veto declarations of war or
peace treaties with one or more nations as
proposed by the President

(iii) Approve or veto proposals for appointment
of justices of the Supreme Court and justices of
lower courts, subsequent to them being
nominated by the president (in the case of the
Supreme Court) or the minister for justice (in
the case of lower courts)

(iv) Approve or veto proposals for the
appointment of the governor of the National
Bank subsequent to them being nominated by
the president

(v) Approve or veto proposals for the
appointment of junior ministers or senior
ministers or equivalent positions in the cabinet
subsequent to them being nominated by the
president

(vi) Approve or veto proposals for the
appointment of the commander of the armed
forces or commander of national police forces
subsequent to them being nominated by the
president

(vii) Approve or veto proposals for the
appointment of the members of the National
Electoral Commission subsequent to them
being nominated by the president

Commentary:

In addition to its law making responsibility, in
democratic countries, the Senate is often used as
an organ with power to limit and control
executive actions (the president). Besides the
power of the Senate in approving or vetoing the
appointment of the above highest ranking
officials of the nation, the US Senate can become
the impeachment tribunal adjudicating on the
guilt or otherwise of the president, subsequent
to the House of Representatives’ decision to
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trd thanh co quan x{r an (impeachment tribunal)
téng théng, sau khi ha vién quyét dinh truy t&
(prosecute) téng thdng vé cac tdi phan quéc, hdi
16 hodc trong tdi dai hinh (high crime) va tiéu
hinh (misdemeanor). Tuy nhién, theo quan diém
cla toi, rut cac kinh nghiém impeachment hodcy
dinh impeachment t6ng théng tai Hoa Ky (Nixon,
Clinton), tai Phi Luat Tan (Estrada) thi nhirng wu
diém rat it trong khi nhitng khuyét diém qua
nhiéu. Uu diém nam & chd gi¢i han dwoc nhitng
thdi qua cta mot hanh phap khéng biét tu ché va
thi€u dao dirc. Tuy nhién khuyét diém lén lao 1a
impeachment thong thudng bj cac chinh tri gia
chuyén nghiép lgi dung va tranh gianh quyén
Iwe. Hon nita, cac chinh tri gia khong dd cong
tam dé x{r an. Cac diéu 30 va 46 vé quyén mién
nhiém ctia hanh phap, trong du thao hién phap,
theo tdi, 1a da qué dd roi. Nén chinh tri cla Viét
Nam chwa dd 8n dinh dé chap nhan nhirng xdo
trén 1&n lao nhu thé. Ngay ca khi ching ta da dat
dugc mét sy trwdng thanh vé chinh trj trong 50
nam nita, thi impeachment ciing khdng han 1a
mot diéu can thiét. Nhitng quan diém phdp tri va
da nguyén trong hién phép, néu dugc hién dinh
héa mot cach nghiém chinh cling d4 dé bao dam
cho mét nén dan chu nghiém tuc roi.

Diéu 24 (3) (vi) twong déi di xa hon mot sé quéc
gia dan chd hién gid, dé gidi han phan nao
truyén thdng qua tén trong hanh phap tai Viét
Nam. Piéu 24 (3) (vi) minh thij giao cho thugng
vién quyén phé chudn dé nghi bé nhiém cac chirc
vu vd clng quan trong vé qudc phong va an ninh
nodi bd nay, modt phan dé nang cao y thirc dan
chl cla cac gidi quan dbi va cong an, mdt phan
dé dan chung y thirc dugc sy quan trong cla
quan diém phan quyén trong hién phap khi tac
doéng thyc té trén sy bé nhiém cac chirc vu ¢
quyén lyc nhat. DT nhién diéu nay hoan toan
khéng di nguoc lai v&i tinh than diéu 26(1) cua
dy thao. Téng théng van 1a téng tu [énh t6i cao
va mdt khi duoc bé nhiém céc vién chire lién hé
van phai nhan [&nh truc tiép tir téng thong.

4. Khi mdt thwong nghi si tir chirc hodc mat kha
nang phuc vu vi mdt ly do khac, néu nhiém ky
con lai hon 2 ndm thi phai bau ctr bé tuc riéng

prosecute such president for treason, bribery,
and other high crimes or misdemeanours.
However, in my view, drawing from
impeachment experiences in the USA (Nixon,
Clinton), in the Philippines (Estrada) there are
very few advantages but too many
disadvantages. Advantages lie in the limiting the
excesses of an immoral and uncontrollable
executive. But the great disadvantage is that
career politicians usually exploit the
circumstances and vie for power and influence.
Furthermore, politicians are not impartial
enough to adjudicate on legal matters. Articles
30 and 46 relative to executive immunity, of the
draft constitution should be more than enough.
Vietnamese politics is not yet sufficiently stable
to tolerate such upheavals. Even after we have
achieved political maturity say in 50 years,
impeachment may still not be required. The
concepts of rule of law and pluralism in the
constitution, if given adequate constitutional
recognition, will be sufficient to ensure an
appropriate democratic system.

Article 24 (3) (vi) is a step relatively further
compared to a number of other democracies, in
order to limit the tradition of too much respect
for the executive in Vietnam. Article 24 (3) (vi)
explicitly confers on the Senate the power to
approve the appointment of extremely
important positions in national defence and
internal security, partly in order to promote
awareness of democracy within the ranks of the
military and police, partly to raise popular
awareness relative to the concept of separation
of powers when it is applicable to the
appointment of the most powerful positions in
the nation. Of course, this is in no way contrary
to the spirit of Article 26 (1) of the draft
constitution. The president is still the
commander-in-chief and once appointed, these
officials must still accept orders directly from the
president.

4. When a senator resigns or loses the capacity
to serve due to another reason, if the balance
of the term is more than 2 years, there shall be
a by-election to fill this position, if less than 2
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cho chirc vu ndy, néu it ho'n 2 ndm thi hanh
phép dia phuong sé& b6 nhiém ngudi thay thé.

Binh luan:

Day la mot diéu khodn ¢ tinh thyc té. DT nhién
néu phan con lai nhiém ky tuwong d6i dai thi
nguyén tac dan chl can dugc ap dung triét dé va
mot cude bau clr bé tuc phai dwoc t6 chire dé
thay thé. Tuy nhién, néu phan con lai nhiém ky
ngan, thi hanh phap dia phuong (tire tinh trwdng
hodc thj trudng) cé thé b6 nhiém ngudi thay thé
hau tiét kiém céng quy vi du sao thuong nghi st
la ngudi dai dién cho quyén loi dia phuong.

Piéu 25 (Ha Vién):

1. Ha Vién gém cac dan biéu duwoc bau tir cac
don vi tranh cr do'n danh va cac dan biéu duoc
bau theo danh sich chinh dang theo Chuong VI.
S6 dan biéu bau theo danh sach gap 2 Ian sé
dan biéu bau theo don danh. Nhiém ky Ha Vién
13 4 ndm. Mai dan biéu c6 mot phiéu.

Binh Luan:

Khi ching ta doc diéu nay cung chung véi diéu
41 (2) vé ché d6 bau ctr, ching ta sé thay néu
dan s6 Viét Nam bay gi® khodng 92,7 triéu
(2016) va 6n dinh trong twong lai khoang 100
triéu nguoi, thi s6 don vj tranh clr vao ha vién
theo don danh sé& la khoang 200 don vij trén toan
qudc vi méi don vi c6 khoang 500,000 dan. Thém
vao dé ching ta sé cé 400 dan biéu theo danh
sach cac dang phai. Nhu vay la véi dan sé 100
triéu qudc hoi trung wong sé cé khodng 600 dan
bi€u ha vién. Chuong VI clia dy thao va 1&i binh
luan s& giai thich rd hon vé phuong phap an dinh
s6 don vi tranh cl, thé thirc bau cl phéi hop
gitta 2 phuong phap “first past the post” va
“proportional representation” va nhirng wu diém
cla phuong phép nay.

2. Moi dv luat phai dwoc ha vién thdng qua
bang da so tuyét d6i dan biéu hop va trong

years, the local executive shall appoint a
replacement.

Commentary:

This is a practical provision. Obviously if the
balance of the term of office is relatively long,
the democratic principle must be strictly applied
and a by-election must be held to find a
replacement. However, if the balance is short,
the local executive (provincial chief or mayor)
may appoint a replacement in order to save
finance because after all a senator represents
the interests of the locality.

Article 25 (The House of Representatives)

1. The House of Representatives comprises
representatives elected from individual
candidate electorates and representatives
elected from party lists pursuant to Chapter VI.
The number of representatives from the lists
shall be twice the number of those individually
elected. The term of office of the House of
Representatives is 4 years. Each representative
has one vote.

Commentary:

When we read this article together with article
41 (2) relative to the voting regime, we shall see
that if the population in Vietnam is now
estimated at 92.7 millions (2016) and will
stabilize in future at around 100 millions, then
the number of electorates for the house shall be
about 200 in the whole country because each
electorate shall have about 500,000 people. In
addition we shall have 400 representatives from
the party lists. Thus with a population of 100
millions, the national congress shall have about
600 members of the lower house. Chapter VI of
the draft and commentaries will explain more
clearly methods to determine the number of
electorates, the election method combining
“first past the post” and “proportional
representation” and advantages and
disadvantages of such method.

2. All draft legislations must be passed by the
house of representative with the absolute
majority of the representatives present and
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vong 8 tuan sau do6 phai chuyén Ién thwong
vién dé phé chuan.

3. Mét dw luat khéng can duwoc thwong vién
phé chuan néu thuong vién khéng xét dén
trong vong 8 tuan, hodc néu thwong vién tir
chdi khéng phé chuan va ha vién thong qua lan
thir 2 v&i da sé it nhat 2/3 dan biéu hién dién.
Trong 2 trwdrng ho'p nay thi dv luat phdi duoc
chuyén truc ti€p 1én tdng théng trong vong 8
tuan dé ky phé chuan hoac phu quyét. Néu téng
thong phl quyét thi phai g&i tra lai ha vién
trong vong 8 tuan, kém theo mdt vin ban néi
Ién nhirng bat déng y kién clia minh. Trong
trwérng hop nay néu ha vién théng qua Ian thir
3 véi da sé it nhat 13 % dan biéu hién dién thi
du luat dwong nhién tré thanh luat. Néu tdng
thdng khéng gdi lai ha vién dy luat trong vong 8
tuan khi nhan dwoc nhu quy dinh & trén thi dy
luat cling dwong nhién tré thanh lujt.

4. Ha vién c6 thé dé xwéng va thong qua tat ca
cac dv luat trén tat ca moi lanh vuc thudc tham
quyén ctia minh nhw quy dinh trong chwong V
cha hién phap.

Binh Luan:

Diéu 25 (3) ndi Ién médt cach tron ven quyén lyc
I&n lao cta ha vién trén binh dién |ap phép. Diéu
khodan nay, trwdc hét, gidi han kha nang ph
quyét y chi cla ha vién b&i thwong vién va téng
théng, ddng thoi cho phép ha vién dugc quyén
tuyét déi 1ap phdp néu van dong dugc % dan
biéu hién dién.

Tai sao ha vién lai cé quyén 1&n lao nhu vay trén
phuong dién |ap phap? Cau traloilavi 2 ly do
chinh:

Th& nhat 1ap phap la quyén tuy khong hao
nhoang bang hanh phap, hodc ngay ca tu phap,
nhung lai la nén tang va cé hau qua lau bén nhat,
vi 1ap phép chinh 13 déc can ban cho trat ty x3
héi vé 1au vé dai. Hanh phdp chi thi hanh cic

must be submitted subsequently to the Senate
for approval.

3. A draft legislation no longer needs approval
of the Senate if the Senate does not consider it
within 8 weeks, or if the Senate refuses to
approve and the House of Representatives
approves the second time with a majority of at
least 2/3 of the representative in attendance. In
both situations the draft legislation must be
submitted directly to the president within 8
weeks to approve or veto. If the president
vetoes, then it must be returned to the house
within 8 weeks, together with a written advice
expressing the president’s dissenting view. In
this situation, if the house approves the draft
legislation for the third time with a majority of
at least % of the representatives attending,
then the draft legislation will automatically
become law. If the president does not return
the draft legislation to the house within 8
weeks after receiving it as defined above, the
draft legislation will also automatically become
law.

4. The House of Representatives can initiate
and pass all draft legislations in all areas within
its jurisdiction as defined in Chapter V of the
constitution.

Commentary:

Article 25 (3) expresses, in its entirety, the huge
power of the lower house in the sphere of law
making. This article, first, limits the ability to
dismiss the will of the lower house by the Senate
and president, and at the same time allows the
lower house absolute law making power if it can
mobilize % of the representatives present.

Why should the lower house have such
enormous power in the sphere of law making?
The answer lies in 2 main reasons:

First, legislative power may not be as showy as
executive power or indeed as judicial power, but
it is fundamental and results in lasting
consequences, because it is the legislature which
lays the foundation for social orders in the long
term. The executive only puts into effect the
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nguyén tac |ap phap dua ra va tu phap chi dp
dung luat phap va diéu chinh nhitng géc canh
truc trac khi xay ra ma théi.

Th& nhi 1a vi ha vién, nhat |a theo 16i bau clr
duoc dé nghi trong ban du thao hién phap, 13 co
guan ¢ tinh cach dai dién cho y dan nhay bén va
trung thyc nhat. % s6 dan biéu s& thé hiény
mudn cla % dan s6 bau cho ho. Trong khi d6 thi
tu phap hoan toan khéng do dan bau, con hanh
phap thi thdng thuong chi can da sé qua ban la
da.

Chinh vi cac ly do dé ma ching ta phai gidi han
quyén phl quyét cta thugng vién & mirc d6 8
tudn (néu khéng giao trd moét dy luat cho ha
vién) va 2/3 s6 dan biéu cé thé khéng can su
doéngy cha thugng vién. Quyén phu quyét y chi
hanh phap twong déi &@ mirc d6 cao hon 1a 8
tudn (néu khéng giao trad) va % s6 dan biéu.

Tai sao sy phan biét gitta 2/3 cho thugng vién va
% cho t8ng théng? Ly do khdng phai vi chirc vu
tong théng cé uy thé hon thwong vién, ma vi
thuong vién va ha vién cung mot co ché 13 quéc
hoi. Y niém phan quyén chi dp dung & mirc do
tuwong déi. Trong khi d6 chire vu hanh phap va
quéc hdi la 2 co ché khdc nhau, cot tru cho'y
niém phan quyén, va y niém nay phai dwoc ap
dung triét dé hon.

Khi doc dén chuong V cta du thao hién phap,
ching ta mai nhin thdy quyén lyc bao trum cla
I4p phap mot cach tryc ti€p va ha vién mot cach
gian tiép.

5. Khi mot dan biéu dac ctr tir danh sach chinh
dang tlr chirc hodc mat kha nang phuc vu vi mét
ly do khac, chinh dang dé bé nhiém ngudi thay
thé.

6. Khi mot dan biéu dac clr tir mot dorn vi tranh
clr tir chirc hodc mat kha ndng phuc vy vi mét ly
do khac, néu nhiém ky con lai hon 2 ndm thi
phai bau clr ba tic. Néu it hon 2 nam thi ¢é hai
trudrng hop: Mat 1a chinh dang lién hé sé& bd
nhiém ngudi thay thé trong tredng hop dan

principles enacted by the legislature and the
judiciary only applies the laws and regulates any
dysfunctions when they occur.

Second, the lower house, especially when
elected as proposed in the draft constitution, is
the organ representing the will of the people
which is most sensitive and truthful. % of the
members of the lower house represents the will
of % of the people who voted for them.
Meanwhile, the judiciary is totally unelected and
the executive is normally elected by a majority of
over 50%.

For those reasons, we must limit the power of
vetoing of the Senate at 8 weeks (if it does not
return a draft legislation to the house) and a
majority of 2/3 of the members of the house can
override a possible Senate rejection. The power
to override the will of the executive is more
stringent at 8 weeks (if not returned) and with %
of the number of members of the house.

Why the distinction between 2/3 for the Senate
and % for the president? The reason is not
because the president is more prestigious than
the Senate, but because both the Senate and the
house belong to the same institution which is
congress. The concept of separation of power is
applicable here at a relative level. Meanwhile,
the executive and the congress are 2 different
institutions, pillars of the concept of separation
of powers, and such concept must be more
strictly applied.

When we read chapter V of the draft
constitution, we shall see directly the all-
encompassing power of the legislature and
indirectly that of the lower house.

5. When a representative elected from a party
list resigns or loses the ability to serve for any
other reason, the relevant party will appoint a
replacement.

6. When a representative elected from an
electorate resigns or loses the ability to serve
for any other reason, if the balance of the term
of office exceeds 2 years, there must be a by-
election. If it is lesser than 2 years, there are 2
circumstances: first, if the representative
belongs to a political party, then this political
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biéu chia chinh dang. Hai 1a hanh phap dia
phuong sé b6 nhiém nguwdi thay thé trong
trwong hop dan biéu déc lap.

Binh luan:

Cac diéu trén I3 nhirng diéu lién hé dén tha tuc
binh thudng dé dién khuyét nhan sy trong khi
cho doi mét cudce bau clr chinh thirc.

Chwong Ill: Nganh Hanh Phap Tai Trung U'ong.
Diéu 26 (Tham quyén hanh phap):

Tat cd moi quyén hanh phap trung wong ctia
qudc gia dwoc Gy thac cho Téng Théng. Téng
thdng c6 cac trach nhiém va quyén han nhw
sau:

1. La nguyén thu quéc gia, tdng tu Iénh tdi cao
quan lwc va cac lwc lwgng an ninh.

Binh Luan:

D4y chinh 13 trong tdm cla quan diém téng
théng ché theo hé théng cla hién phap Hoa Ky.
Cé nhiéu chirc vy tdng théng khong thudc téng
théng ché nhu An D6 va Tan Gia Ba ching han
(thudc qudc hoi ché). Trong nhirng trudng hop
nhu thé thi vi téng thdng la nguyén thd quéc gia,
nhung chi gitr nhitng nhiém vu cé tinh cach 18 lac
hinh thirc, ma khéng cé thyc quyén hanh phap.
Quyén hanh phap nam noi tha twéng va mot noi
cédc gdbm nhitng dan biéu duwoc lam bd trudng.
Chirc vu téng théng tai Phap thi theo mét mé
thirc hdn hop. Téng thdng |a téng tu |énh quan
lwc va cé thé déng chl toa ndi cac vdi thl tuwdng.
Tuy nhién néu thd twdng thudc mot dadng phai
khac vdi téng thdng va cé da s6 trong quéc hoi,
thi trong tinh trang “chung cu” (co-habitation)
nay, téng théng s& twong déi 1ép vé, vi thu tudng
¢ anh hudng manh hon déi véi ndi céc. Tai Nga
S6 thi téng théng mdi thue sy cd quyén hanh
phap. Tha twdng do téng théng bd nhiém va vi
hé théng cha Nga khéng cé phé tong théng nén
chirc vy tha twdng moét phan nao 1ap khodng
tréng nay.

party will appoint a replacement. Second, the
local executive will appoint a replacement in
the case of an independent representative.

Commentary:

The above provisions are normal procedural
provisions for personnel replacements pending
an official election.

Chapter lll: The central executive.
Article 26 (The powers of the executive):

All executive central executive powers are
entrusted in the president. The president has
the following responsibilities and powers:

1. He is the head of state, commander-in-chief
of the armed forces and security forces.

Commentary:

This is the essence of the concept of the
presidential system of government pursuant to
the Us constitution. There are presidential
positions not belonging to a presidential system
such as in India or Singapore (pertaining to the
parliamentary system). In these situations the
presidents are head of state, but only hold
responsibilities of a formal ceremonial nature,
without real executive power. Executive power
lies with the prime-minister and a cabinet
comprising members of parliament appointed as
ministers. The position of French president
follows a combined system. The president is
commander-in-chief of the armed forces and co-
chairs the cabinet with the prime-minister.
However, if the prime-minister belongs to a
party other than that of the president and such
party controls the majority of parliament, then in
this situation of co-habitation, the president will
hold a weaker hand because the prime-minister
will have greater influence in cabinet. In Russia,
the president has real executive power. The
prime-minister was appointed by the president
and because the Russian system does not
provide for a vice-president, the position of
prime-minister to some extent fills in the gap.
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Ban dy thao hién phap chu truong mét hanh
phéap duwoc bé sung manh hon, bang cach khang
dinh rang t6ng thdng khong nhitng 1a téng tu
|&nh t8i cao quan luc ma con |a téng tu 1énh tdi
cao cac luc lwgng an ninh nhu canh sat va cong
an. Muc dich khong nhirng la ngan ngilra cac tinh
trang phe nhém quyén lyc chia ré céc luc luong
vl trang trong quéc gia, von |a nguy co cla cic
cudc dao chénh, cwdp chinh quyén hodc néi loan
tai cdc dia phwong, ma dong thoi con dem céc
nhém v trang nay dac truc tiép dudi sy didu
dong clia mot nguyén tha quéc gia do dan bau
ra, theo dung quan diém cla cyu téng thdng th
ba clia Hoa Ky 13 Thomas Jefferson rang: cac luc
lwong vii trang phai tuyét déi phuc tung mét
chinh quyén dan su (“ Tat cd moi nha chi huy
quéan sy déu phai phuc tung ménh Iénh cap trén
dan su”).

Tinh trang d4t nudc cla ching ta trong giai doan
chuyén ti€p tir doc tai dén dan chi sé 1a mot
thye trang vo cung phirc tap, vi nhirtng mau
thuan c6 tinh cach lich str. N&u khéng cé mot
hanh phap manh mé&, ching ta sé& thay su trdi
day ctia nhitng mau thuan gitra Nam va Bac,
Thuong va Kinh, chinh quyén dan sy va quan
d6i, Trung Uong va cac Dia Phuong, mau thuan
gilra cac ton gido tranh gianh anh hudng, trong
moét moi truong chinh tri cdi mé& nhung khong
con bi sy khéng ché& cia mét quyén luc doc tai.
Nghich luan cla ching ta la: dan téc chung ta
khong con su chon lya nao ngoai xuc tién tién
trinh dan chd héa nhanh chéng, dé khai phéng
cho tiém nang sang tao cla dan tdc, hau bat kip
cac qudc gia khdc trén thé gidi. Tuy nhién, tién
trinh dan ch( hda nay phai dugc diéu nghién ky
cang, va nghiém chinh dé tranh tinh trang hén
loan chinh tri nguy hiém, c6 thé dua dén tinh
trang quan déi phai can thiép dé én dinh chinh
truong. Néu tredng hop nay xay ra, va céc gidi
tuwéng lanh quan doi khdng biét ty ché, thi dan
tdc ching ta s& chuyén tir mot ché do déc tai
dang tri, sang mét ché d6 quan phiét hoac
khuynh ta hodc khong lién két.

2. Ky d& phé chuan hodc phu quyét cac dv luat
dwoc qudc hoi théng qua. Trong tredng hop
phl quyét, tong théng phai g&i tra lai qudc hoi

The draft constitution proposes a more
consolidated executive, by affirming that the
president is not only commander-in-chief of the
armed forces but also commander-in-chief of
security forces as well such as the police and
public security forces. The aim is not only to
prevent situations where power interest groups
sowing divisions among armed sections within
the nation, bringing about coups d’état, seizures
of power or local rebellions , but also to bring
these armed sections to place them directly
under the command of the head of state directly
elected by the people, strictly in accordance with
the views of the then Third President of the USA
Thomas Jefferson that: all armed forces must
absolutely obey the command of a civilian
government (“No military commander should be
so placed as to have no civil superior”.)

The situation with our country in this period of
transition from dictatorship to democracy is
fraught with complexity due to historical
conflicts. Without a strong executive, we shall
witness the rise of conflicts between South and
North, the Montagnard minorities and Kinh
majority, civilian governments and the army, the
central government and local authorities,
conflicts between religions vying for influence, in
a political milieu which is open and no longer
controlled by a dictatorial regime. Our dilemma
is: our country has no alternative but to proceed
speedily with the democratization process, to
liberate the creative potential of our people, in
order to catch up with other nations of the
world. However, this democratization process
needs to be carefully and justly engineered in
order to avoid the state of dangerous political
anarchy, leading to a situation where the army
had to intervene to restore stability to the
political milieu. If this happens and military
commanders failed to exercise self-control, the
nation will move from a regime of single party
dictatorship to one of military dictatorship of
either leftist or non-aligned tendencies.

2. Sign into law or veto all draft legislations
passed by Congress. In the case of a veto, the
president must return the draft legislation
together with a written statement expressing
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duw luat kém theo mdt van ban néi Ién nhirng
bat déng y kién clia minh. Nhuwng néu cd 2 vién
cla qudc hdi mdt [an nira thong qua véi ty sb it
nhat 2/3 chGa thanh vién hién dién mai vién,
hodc néu ha vién théng qua véi ty sé it nhat %
dan biéu hién dién, thi dv luat dwong nhién cé
hiéu lyc va tré thanh luat. Trong trwdong hop
mot du luat khéng dwoc tdng thong gdi tra lai
trong vong 8 tuan thi dwong nhién cé hiéu luc
va tré thanh luat.

Binh Luan:

Quyén phd quyét mot dy luat cta qudc hoi dua
ra |a mét quyén can ban nira cla téng théng ché,
quy dinh tuong quan clda hanh phap daéi véi lap
phédp. Méc du ban du thdo nay trén nguyén tac
theo truyén théng téng thong ché clda Hoa Ky,
nhung chl trwong di xa hon mét budc & diém
then chét 13 chuyén quyén luc 1ap phap tuyét déi
khoéng phai cho quéc hdi mét cach téng quat, ma
cho % s6 dan biéu hién dién trong ha vién. Ly do
chinh la vi ha vién md&i that sy 1a “vién cla nguoi
dan binh thudng nhat” va dong thai thé hién
mét cach nhay bén nhat y dan. Dac trong tam
vao ha vién thong thuong la mét nét chinh cla
qudc hdi ché. Tuy nhién theo quan diém cda t6i,
c6 thé dugc x&r dung mot cach khéo léo noi day,
dé lam tdng pham chat cho mé hinh téng théng
ché& ma ching ta theo duédi.

Quyén phd quyét cta tdng théng cling bi nhitng
gidi han twong ddi thong thudng khac, nhu 8
tudn phai gai tra lai, hodc lwdng vién cé thé wu
thang quyén phl quyét nay véi da s6 it nhat 2/3
mdi vién.

Cling nhu nhiéu hién phap cla cac qudc gia cap
tién, mac dau chiung ta chon mé thirc téng théng
ché, nhung ching ta khong bat budc phai cirng
nhac trong mé thirc nguyén thiy clia Hoa Ky.
Chung ta c6 thé linh ddng tuy nghi dp dung bat
c nhirng wu diém nao cta quéc hdi ché, ma
ching ta cdm thay phu hop, hodc c6 thé déng
gop tich cwc cho maoi trwong chinh trj Viét Nam.

3. Coéng bd tinh trang thiét quan luat sau khi da
duwoc qudc hdi phé chuan véi ty sd it nhat %
thanh vién ctia méi vién va sau khi d3 dwoc T6i

dissenting views. But if both chambers of
Congress once again pass such draft legislation
with a majority of at least 2/3 of the members
present in each chamber, or if the lower house
passes with a majority of at least % of
representatives present, such draft legislation
will automatically be effective and become law.
In cases where the president does not return
the draft legislation within 8 weeks, it will
automatically take effect and become law.

Commentary:

The right to veto a draft legislation submitted by
Congress constitutes another basic right of the
presidential regime which defines the
relationship between the executive and the
legislature. Although this draft constitution, in
principle adopts the American presidential
system, it goes further in one crucial respect in
that it transfers absolute legislative power not to
Congress as a whole, but to % of the
representatives present in the lower house. The
reason being it is the lower house which is “the
chamber of the most ordinary people” and at the
same time most sensitive to the will of the
people. Emphasis on the lower house normally is
an essential characteristic of the parliamentary
system. But in my view, it can be utilized skilfully
here to add more quality to the presidential
system that we advocate for.

Presidential veto is also subjected to other
relatively normal limitations, such as 8 weeks to
return, or the fact that both chambers of
Congress can prevail over a veto with a majority
of at least 2/3 of each chamber.

Similar to the constitutions of advanced nations,
although we choose the presidential system, we
are not bound to be inflexible within the original
American model. With flexibility, we can make
use of any aspects offered by the parliamentary
system that we consider appropriate or
beneficial to the body politic of Vietnam.

3. To declare martial law after it has been
ratified by at least % of members of each
chamber of congress and after it has been
approved by the Supreme Court in an official
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Cao Phap Vién théng qua trong mot phién xur
chinh thirc toan vién. Tinh trang thiét quan luat
khéng thé kéo dai hon 12 thang va khong thé
vuot qua nhiém ky téng théng.

Binh Luan:

Thiét quan luat (martial law) 1a mot tinh trang
khan trwong, théng thudong duwoc cong bé trong
hoan cdnh chién tranh, hodc nguy nan dén su
tén vong cla qudc gia. Trong tinh hudng nay thi
tuy theo mirc d6 khan truong, quan doi co thé
nam quyén diéu hanh qudc gia, cac luat & thong
thudng cha cac co cau dan sy duoc thay thé
bang quan luat va cac toa 4n quan su cé thé thay
thé& cdc tdoa an dan su. Vi téng thdng 1 tdng tu
[énh quan lyc va cac luc lveng an ninh, canh sat
va cdng an, nén mot khi tinh trang thiét quan
luat duwoc ban hanh, téng théng s& chi huy truc
tiép cac don vi vd trang va chi con hanh phép la
nam quyén tuyét déi. Lap phap va tu phap hau
nhu tam ngung hoat ddng va quan diém phan
quyén khéng con 4p dung nira. Chinh vi thé téng
théng khong thé dugc quyén don phuong ban
hanh tinh trang thiét quan luat dwoc, ma can
phai c6 sy phé chuan cla céc co ché doc lap
khac. Pong thoi dé tranh tinh trang mot dang
phai hay mot lién minh dang phai khéng ché
chinh trudng, bang cach ban hanh Iénh thiét
quan luat, ban dy thao dé nghi mét da sd it nhat
% thanh vién cla lwdng vién qudc héiva da s6
thdm phén tdi cao phap vién phé chuan tinh
trang nay truwdc khi téng thdng cé thé ban hanh.
Thém vao dé, gidi han tinh trang nay trong vong
12 thang va trong vong nhiém ky cta hanh phap
la nhitng gidi han can thiét dé tranh hiém hoa
doc tai.

Vi ban chat phi dan chi cla thiét quan luat, mét
trong nhitng chon lua nghiém chinh cla chdng ta
13 hdy bo quyén ban hanh tinh trang nay hoan
toan. Khi soan mét hién phap trong twong lai,
ching ta phai xét dén sy chon lua nay.

4. C6 diac quyén an xa.

5. B& nhiém cdac thanh vién cda ndi cac chinh
pha.

6. Chti toa cac phién hop cua ndi cac.

7. B8 nhiém va cach chirc ngu i gilr cac chirc vu
dan sw va quan s trong chinh quyén theo luat
dinh.

full session. The state of martial law cannot last
longer than 12 months and cannot exceed the
presidential term of office.

Commentary:

Martial law is a state of emergency, normally
declared in circumstances of war or imminent
danger to the existence of the state. In these
circumstances, depending on the level of
emergency, the army may hold power to govern,
usual laws of civil bodies may be replaced by
military laws and military courts may replace civil
courts. Because the president is the commander-
in-chief of the armed forces and security forces,
police and public security, when martial law is
declared, the president will directly command
the armed forces and only the executive will
hold absolute power. The legislature and
judiciary effectively cease to operate and the
concept of separation of powers will no longer
apply. For that very reason the president has no
right to unilaterally declare martial law, but
needs the ratification of other independent
organs. At the same time, in order to prevent a
situation where a political party or alliance of
political parties holding sway over the body
politic, by declaration of martial law, this draft
constitution proposes a majority of at least % of
each chamber of congress together with the
majority of justices of the Supreme Court
ratifying before the president can declare it. In
addition, limiting this state of affair to 12 months
and within the term of office of the executive is
necessary to prevent the risk of dictatorship.

Due to the undemocratic nature of martial law,
one of the serious options before us is to abolish
the right to declare it altogether. When drafting
a constitution of the future, we must consider
this option.

4. The right to pardon
5. To appoint members of cabinet

6. To chair meetings of cabinet
7. To appoint and dismiss holders of civil and
military positions in accordance with law.
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Binh Luan:

An x4 1a mot dic quyén cta vi nguyén thd qudc
gia. Trong thé ché lién bang (federal) nhw Hoa Ky
chdng han thi cac thong ddc cac tiéu bang c6 thé
cé quyén an xa doi véi nhirng toi hinh sy theo
luat tiéu bang. Téng thdng cé quyén an xa doi
V@i cac toi hinh sy lién bang. Trong mot thé ché
don quyén nhu Viét Nam, thi chi c6 mét hé
théng hinh luat d6 1a hinh luat cha trung wvong
(xem cac diéu 35, 36 va 37(4) cda du thao hién
phdp) va tng thdng 13 ngudi duy nhat cé quyén
an xa. Cac van dé chuing ta phai néu ra la: quyén
an xa la quyén gi? Gidi han cla nd 1a gi? Trong
hoan canh Viét Nam can phai hién dinh hda
nhitng gidi han r& rét dé tranh tinh trang lam
dung hay khong?

Quyén an xa rat 1on lao. D6 la quyén tha béng
cho mét ca nhan sdp stra bi truy t8, dang bi truy
t6 hodc da bj két an vé mot tdi hinh luat. Dac
quyén nay la mot dac quyén tuyét déi va khong
gidi han nao ngoai cong luan ca. Nhitng vi
nguyén thd quéc gia hanh x&r cadc quyén nay rat
dé dat, vi ho so céng ludn dnh huwéng dén uy tin
cla ho. P& tra |&i van nan trong tinh trang cua
nudc ta cd nén hién dinh héa céc gidi han rd rét
dé tranh sy lam dung hay khéng, thi ciu tra |oi
thy thubc vao mirc d6 tin twdng vao trinh do
trudng thanh vé dan chd cta cac chinh tri gia cla
ching ta tdi mirc d6 nao. Néu chuwa du thi diéu
26(4) phai tu chinh lai nhu sau “Cé dac quyén an
xa trong nhirng muc tiéu nhan dao va vi quyén
lgi quéc gia.”

Mot trong nhirng ly do chinh cta dac quyén nay
13 1ap luan rang: mot ché do phap tri du cé tét
bao nhiéu bao nhiéu, cling khong thé nao dem
lai cdng ly tuyét ddi. Quyén an xda cla vi nguyén
thu quéc gia c6 thé vuot 1én trén tién trinh phap
tri binh thudng, dé lam cho x3 hoi hoan chinh
hon. Tuy nhién néu ching ta can nhic vu va
khuyét diém ma thay ddc quyén nay dé bj lam
dung, vi nhitng ly do chinh tri hoac ca nhan, thi
mot sy chon lya khac 1a hay bé ddc quyén nay va
ch&p nhan tién trinh phdp tri cda tda 4n mot
cach tuyét doi.

Commentary:

To grant a pardon is a privilege of the head of
state. In the federal system such as the USA,
state governors have the right to pardon relative
to criminal offences according to state laws. The
president has the right to pardon relative to
federal criminal offences. In a unitary regime
such as Vietnam, there is only one criminal law
system, that is the one of the central
government (see articles 35, 36 and 37(4) of the
draft constitution) and the president is the only
person with the right to pardon. Our issues are:
what is the right to pardon? What are its
limitations? In the circumstances of Vietnam, is
there a need to give constitutional recognition to
limitations in order to avoid abuse of power?

The right to pardon is huge. That is the right to
forgive an individual about to be prosecuted,
who is being prosecuted or who is already
convicted of a criminal offence. This privilege is
an absolute privilege and there is no limit to it
except by public opinion. Heads of state who
exercise this power are very cautious because
they fear that public opinion may affect their
credentials. To address the issue whether in the
circumstances of our country, should we give
constitutional recognition to clear limits in order
to avoid abuse, such answer depends on our
faith in the democratic maturity of our
politicians. If there is no sufficient maturity then
Article 26(4) must be amended to read “The
right to pardon with a view to humanitarian
objectives and in the national interest.”

One of the main justifications for this privilege is
the argument that: even an almost perfect
system of rule of law will not bring about
absolute justice. The right to pardon of the head
of state may transcend the normal judicial
process, in order to bring about a better society.
However, if we weigh all the pros and cons and
conclude that such privilege can easily be abused
for political or personal reasons, then another
choice is to abolish this power and accept the
judicial process of the courts absolutely.

To appoint members of government cabinet: this
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B6 nhiém céc thanh vién ndi cac cta chinh phu:
day 1a moét nét chinh cha téng théng ché. Gidi
han can thiét clia né nam tai cac diéu 24 (3) (v)
va 37 (17). Trai v&i qudc héi ché, trong truyén
théng téng thdng ché, téng thdng c6 quyén bé
nhiém cdac thanh vién cla ndi cac tlr bén ngoai
qudc hoi. Néu téng théng b6 nhiém mét thanh
vién cla ndi cac tir trong qudc héi, thi vi nay phai
tr chirc dan biéu hodc thuong nghi si trudce khi
nham chirc. Ly do 1a vi nguyén tic phan quyén rd
rét gitra hanh phap va lap phap. Gidi han cla
diéu 24 (3) (v) 1a mot nguyén tic thong thuong
duoc ap dung trong téng théng ché tuong tuy
nhu Hoa Ky. D6 1a sy b6 nhiém phai duoc sy phé
chuan cha Thugng vién.

N&u d6i lap ndm da s& trong thuong vién thi
duwong nhién hanh phap phai thvong thuyét va
dung hoa & nhiéu diém, trudc khi cé thé thanh
|4p ndi cac. Tuy tha tuc nay cé gdy nhiu tré ngai
hodc dai khi phirc tap khé khan, nhuwng dé chinh
|a yéu tinh cda mot x3 hodi dan chd, va quyén
hanh phap trong xa hoi nay khong cé y nghia
tuyét déi nhu hanh phdp trong mét ché d6 doc
tai. Tuy nhién gidi han cta diéu 37 (17) la mét
gidi han ddc thu cha du thdo hién phap, ma toi
cho la quan trong cho hoan canh dat nudc, dong
thoi dé b sung cho mot khuyét diém cda tong
théng ché truyén théng. Gidi han cla diéu nay
budc téng théng phai chap nhan phé téng théng
nhu 1a thanh vién cta ndi cac chju trach nhiém
vé cac van dé gido duc, phuc huwng van hda va
bado ton di tich lich str. Diéu nay khéng cho téng
théng c6 quyén chon lya va ciling khéng cho
thuong vién cd quyén phl quyét.

Khia canh nay dac thu vi ban dy thdo minh thi
dat ndng van dé gido duc, phuc hung van héa va
bao ton di tich lich str, bang cach trao nhitng
trong trach nay cho phé tng théng, |a thanh
vién trén nguyén tac cao cap th nhi trong chinh
phd sau téng théng.

B6 sung cho khuyét diém clia téng théng ché, 13
vi téng thdng ché theo truyén théng Hoa Ky qua
chd trong dén vi trvdng nhiém la tdng théng va

is a key aspect of the presidential system.
Necessary limitations to it lie in articles 24(3) (v)
and 37 (17). Contrary to the parliamentary
system, in the presidential tradition, the
president has the power to appoint members of
the cabinet from outside of congress. If the
president appoints a member from the congress,
this appointee must resign their position as a
representative or senator before taking up the
position in cabinet. The reason lies with the clear
principle of separation of powers between the
executive and legislative branches. Limitations in
article 24 (3) (v) pertain to a principle commonly
applied in a presidential system similar to that of
the USA. This is an appointment requiring the
approval of the Senate.

If the opposition holds the majority in the
Senate, obviously the executive must negotiate
and compromise on several aspects, before
forming cabinet. Although this process is at
times complex and difficult, but this is precisely
the essence of a democratic society and
executive power in such a society does not have
the absolute significance like the executive in a
dictatorship. However, the limitation in article 37
(17) is a special limitation of this draft
constitution, that | regard as important in our
national circumstances, which would at the same
time complement a weakness of the presidential
tradition. This limitation mandates the president
to accept the vice-president as a member of
cabinet responsible for education, cultural
restoration and protection and up-keeping of
historical vestiges. Such article denies the
president the right to choose and denies the
Senate the right to disapprove.

This aspect is unique because the draft
constitution emphasizes the issues of education,
cultural restoration and protection and up-
keeping of historical vestiges, by bestowing
these heavy responsibilities on the vice-
president, who is in principle the highest ranking
member of government after the president.

This complements a weakness of the presidential
system because, under the American tradition,
such system emphasizes too much on the
position of president and neglects the position of
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lo' 1a chire vu phé nhiém. Pho téng théng chi lam
nhiém vu thira hanh khi can thiét, chd téng
théng qua doi hodc bao bénh dé 1&n ké vi. Binh
thuong chi chl toa cac phién hop clia Thuong
vién. L4 phi€u quyét dinh (casting) chi cé gia tri
néu s thuong nghi st ing ho va chéng d6i bang
nhau, va trudng hop nay twong déi hiém hoi.

Diéu 37 (17) cla du thao rd rang trao mét nhiém
vy vO cung quan trong va xirng dang cho chirc vu
nay. Piéu nay cling dugc phan nao cldng cd bdi
diéu 48 clha du thao, quy dinh nhirng mirc do
ngan sach t6i thiéu cho cac Ianh vuc gido duc,
khoa hoc va phuc hung van héa. Cé thé néi rang
néu nhung diéu trén cta ban dy thdo ap dung
thi trong céc cudc bau clr tdng théng va phé téng
théng, vai trd cla rng clr vién pho téng théng
cling s& la mot vai tro dwoc tranh cai va thao
luan khéng kém phan gay can. Nhitng kha nang
va thanh tich vé van hda cla vi &rng cr vién phd
téng théng s& dugc nghiém tuc thao ludn, phu
hop vdi tinh than yéu chudng van hda cda ngudi
Viét Nam. D7 nhién viéc phé téng théng chl toa
thuong vién nhu tai Hoa Ky khéng con can thiét
nita. Thugng vién s& cé nhitng co ciu té chirc
riéng va sé cé ngudi chi toa riéng (nhu mot chu
tich thuong vién chang han).

Chu toa cac phién hop cla ndi cac la dac quyén
cla téng théng trong téng thdng ché. Tuy nhién,
téng théng khong nhitng chl toa nhu thd twéng
ch toa phién hop cla néi céc trong qudc hoi
ché&, ma quyén luc cla tdng théng con di xa hon
nirta. Thu tudng, trong qudc hdi ché, chii toa
phién hop cta néi cac nhung bi rang budc bai
nhirng quyét dinh cta ndi cic. Trong khi d6 theo
truyén thong tong théng ché, thi trong khi téng
théng chd toa trén hinh thire, trén thuc té thi tat
ca moi thanh vién cGa ndi cac déu la thudc cap
cla téng théng va quyét dinh chung quyét |a
quyét dinh cia mdt minh téng théng, va téng
théng chiju trach nhiém trwéc qudc dan. Cac
thanh vién cta ndi cac that sy la nhitng vién
chirc cao cp thira hanh va c8 van cho tong
théng trén cac 1anh viee lién hé ma thoi.

Quyén b6 nhiém céc chirc vu dan sy va quan sy
trong chinh quyén cling 1a mét phan quyén hanh

vice-president. The vice-president only carries
duties given to him when required, wait for the
president to die or be seriously ill to replace him.
Usually he presides over sessions of the Senate.
His casting vote is valid only if supporting votes
or opposing votes are equal and situations like
this are rare.

Article 37 (17) of the draft clearly assigns an
extremely important responsibility to this
position. This article has been partially
consolidated by article 48 of the draft, defining
the minimum budget provisions for areas of
education, science and cultural restoration and
up-keeping. It would be reasonable to say that
with the implementation of the above
provisions, then in presidential elections, the
role of the vice-presidential candidate will be
debated and discussed with no less enthusiasm
than that of the presidential candidate. The
abilities and achievements of the vice-
presidential candidate in relation to cultural
matters will be seriously debated, in harmony
with the Vietnamese people’s love of culture.
Naturally, the vice-president chairing Senate
sessions as is the case with the USA will be not
necessary. The Senate will have its own
organizational structures and its own chair (such
as a president of the Senate)

Chairing cabinet meetings is a presidential
privilege in the presidential system. However,
the president not only chairs in the same way a
prime-minister would chair their cabinet
meetings, but the powers of the president
carries him much further. The prime-minister, in
the parliamentary system, chairs cabinet
meetings but is bound by cabinet decisions.
Meanwhile, under the presidential tradition,
while the president chairs the meeting
procedurally, in reality all members of cabinet
are his/her subordinates and the ultimate
decisions are the decisions of the president
alone and the president is accountable to the
people. In substance, members of cabinet are
merely high ranking officials and advisors to the
president in related spheres.

The right to appoint civil and military personnel
within the government is part of executive
prerogatives and also subject to similar
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phdap cua téng théng va ciing bi nhitrng gidi han
tuong ty cha diéu 24 (3) cda thugng vién.

8. Dé trinh qudc hdi (bat dau bang ha vién) cir 3
thang trwéc tai khéa mdi ndm mot dw luat vé
ngan sach qudc gia cho tai khéa sap toi.

9. Dé trinh va dé nghij trwéc ha vién nhirng dvw
luat phat xuat tir hanh phap.

10. Hanh xtr tat cd moi quyén hanh phap dé
diéu hanh qudc gia trong pham vi ctia hién phap
va luat phap.

Binh Luan:

Diéu 26 (8) I1a mét diéu cd tinh cidch van hanh va
diéu nay dung dé thé hién mot nguyén tac nén
tang dwgc mo ta tuwong d6i rd rang hon bai diéu
53 clia ban dv thao.

Diéu 53 ndi rd:” T4t cd moi chi khdan cla ngan
sach tlr trung wong dén dia phuwong déu phai
duwoc thong qua bdi mot sac luat chinh thirc cla
chinh quyén lién hé. Khdng bao gi®r cé chi khoan
ma khong cé sac luat lién hé cho phép.”

Mudn hiéu ré khia canh dan chu thyc dung nay
chuing ta phai trd vé lich st thoi xa xwa tai Anh
Qudc, khi céc vi quan vuong mudn cé thém tai
chanh dé thyc hanh cac cudc chinh phat, hodc
dé xay cat dén dai, hodc dé chi phi cho cac cong
viéc cla triéu dai, thi phai thau thué cha dan
ching va céc gidi quy toc. Theo da phat trién
céng nghiép, dan dan dan ching, nhat 1a gidi
doanh thuong va tho thuyén tai cac thanh phé,
trd nén doc 1ap va giau co. Cac gidi dan chung
lién két véi quy tdc va budc vuong quyén phai
thanh 1ap quéc hdi cé dai dién cla quy tdc va
dan ching thi mai cho thu thué. Cau chdm ngén
phd thong la: “khdng c6 thué néu khéng cé dai
dién”. Qudc hoi, nhu [a mét co ché dan chd phat
xuat tir nhu ciu tai chanh clta cac chinh quyén
quéan ch(, la nhu thé. Theo thoi gian, dé ting
cuong mirc do dan chd, mét y niém mai dugc
thanh hinh. Dé la chinh phd “khéng thé chi tién

S

néu khéng cé luat cho phép chi tién”. Chi khi ma
dy luat vé ngén sich dugc thong qua thi chinh
phi ma&i duoc chi tién.

limitations of article 24 (3) by the Senate.

8. Submit to congress (commencing with the
House of Representatives) each 3 months
before the financial year a draft-legislation on
the national budget for the next financial year.
9. Submit and propose before the House of
Representatives all draft legislations on behalf
of the executive

10. Exercise all executive powers to govern the
nation within the provisions of the constitution
and in accordance with law.

Commentary:

Article 26 (8) is an operational article and is used
to reflect a fundamental principle articulated in
more details in article 53 of this draft.

Article 53 clearly states: “All expenditure items
of the budgets from the central to local
authorities must be authorized by legitimate
legislations of the governments in question.
There shall be no expenditure items without
related authorizing legislation.”

In order to comprehend this practical aspect of
democracy, we must revisit ancient history in
England, when monarchs wanted more revenues
to fund conquests, or build palaces, or spend on
expenses for court affairs, they must raise taxes
from the people and aristocracy. With the
development of industries, gradually the people,
especially the commercial class and artisans in
cities became independent and prosperous. The
common people allied themselves with the
aristocracy and forced the monarchy to establish
parliaments with representations from the
aristocracy as well as the commons as a
condition for raising revenue. The popular saying
went: “No taxation without representation”.
That was the reason why the Parliament, as a
democratic institution came into existence as the
result of the need for finance from a monarchical
executive government. As time went by, in order
to consolidate democracy, a new concept was
formulated. That was the concept that a
government can initiate “no spending without
appropriation laws”. Only after the budget
legislation has been passed, can the government
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Diéu 26 (9) mot 1an nira xac dinh 2 nguyén tac
can ban cla tdng théng ché. Thi nhat 13 hanh
phap c6 quyén dua ra nhitng du luat va khi duoc
théng qua s& dp dung nhu bat cl luat nao cla
quéc hdi dua ra. Thi nhi la moi dy luat phat xuat
tlr hanh phap phai qua ha vién trudec, vi noi day
mdi chinh 13 nén tang cda quan diém dan cha
trung thuc nhat.

Diéu 26(10) chi thau gébm nguyén tac hanh phap
mot cach téng quat va minh thij trao cho téng
théng ma thoi.

Piéu 27 (Quyén bau ctr va &rng ctr):

Moi cong dan Viét Nam 30 tudi tr& 1én, néu c6
quyén bau clr, déu dwoc quyén trng clr va dac
clr vao cac chirc vy tdng thdng va phé tong
thdng.

Diéu 28 (Nhiém ky):
Nhiém ky téng thong va phé téng thdng 1a 4
nam va khong ai c6 thé giir ho'n 2 nhiém ky.

Diéu 29 (Pién khuyét chirc vu):

Trong trued'ng ho'p chirc vu tong théng bé trong
qua 6 thang thi pho tdng thdng sé thay thé cho
hét nhiém ky. Trong trwérng ho'p ca 2 chirc vu
bé tréng qua 6 thang thi chi tich thuong vién
s@ thi hanh nhiém vy tdng théng cho dén hét
nhiém ky, trir khi phan con lai ctia nhiém ky qua
2 nam thi phai té chirc bau ctr trd lai. Thi ty
thira nhiém ké tiép sé I3 chi tich ha vién va
ngoai trwd'ng cho dén hét nhiém ky, trir khi
phan con lai chia nhiém ky qua 2 ndm thi phai td
chirc bau ctr tré lai. Trong trwérng hop chire vu
tong théng boé trong khdng qua 6 thang thi tha
ty thira nhiém néu trén s& ap dung cho dén khi
tong théng tré lai nhiém vu.

Trong trudng hop chirc vu phé téng thdng bi bd
trong qua 6 thang, thi tdng thong sé& dé clr
ngwdi thay thé véi sw phé chuan cla thwong
vién.

enable expenditure.

Article 26 (9) once again confirms two basic
principles of the presidential system. First, that
the executive government can propose
legislations and once they are passed, will be
applicable as any other legislation initiated by
Congress itself. Second that all legislations
initiated by the executive must go through the
lower house first, because this is where resides
the most authentic foundation of the democratic
ideal.

Article 26 (10) only summarizes in general terms
the executive government principle and explicitly
confers it on the president.

Article 27 (the right to vote and stand for
election):

All Vietnamese citizens of 30 years old and
above have the right to vote, stand for election
and be elected to the offices of president and
vice-president.

Article 28 (Term of office):

The term of office of the president and vice-
president is 4 years and no one can hold office
for more than 2 terms.

Article 29 (Filling vacant offices)

In the event the office of president is vacant
more than 6 months the vice-president will
replace the president until the expiration of the
term of office. In the event both offices are
vacant for more than 6 months the president of
the Senate will fill in the position until the
expiry of the term of office, unless the balance
of the term exceeds 2 years then a new election
must be held. The next order of succession will
be the Speaker of the House of Representatives
and the minister for foreign affairs, unless the
balance of the term exceeds 2 years then a new
election must be held. In the event the office of
president is vacant for less than 6 months, the
above succession order will take place until the
president resumes their duties.

In circumstances the position of vice-president
is vacant for more than 6 months, the president
will nominate a replacement with the approval
of the senate.

Commentary:
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Binh Luan:

Cac diéu 27, 28 va 29 phan |&n ¢d tinh céch van
hanh. Chi ¢ diéu 28 khi néi dén nguyén tac
khong ai c6 thé gilr cac chire vu téng thong hoic
pho téng théng hon 2 nhiém ky. M&c du nhiéu
qudc gia dang phat trién dan chd cling c6 nhirng
diéu khoan twong tu trong hién phap cla ho, cac
nha déc tai 1anh dao qudc gia, sau khi lam 2
nhiém ky thi khéng n& long tir bd quyén luc,
luén luén tim moi phuong thirc, ké ca thay doi
hién phap dé duwoc “hy sinh” thém mot vai
nhiém ky nita. Cac vi tdng théng Viét Nam trong
tuong lai ¢6 tdn trong hién phap hay khéng la
mot cau hdi chuwa cé thé tra |6i hdm nay.

Piéu 30 (Quyén mién nhiém):

Ngoai trir trong trwo'ng ho'p trong toi hinh luat
theo luat dinh, tong thong dwoc quyén mién
nhiém khéng thé bj truy to trén ca 2 phuong
dién hinh 1an hg, trong nhiém ky ctia minh.
Trong trud'ng ho'p bi truy té trong tdi va cho xét
x(r thi tdng théng phai tam thei roi chire vu.
N&u bij két an vi trong tdi tdng thang lap tirc
mat chirc. Trong trwé'ng ho'p chd xét xir thi
diéu kién 6 thang cla diéu 29 khdng &p dung va
pho tdng thdng sé lap tirc xir ly thwéng vu chire
vu tong théng cho dén khi vu an cham durt.

Binh Luan:

Ban du thao nay quy dinh cho chirc vu téng
théng (khéng phai pho téng thdng) twong déi
nhiéu ddc quyén hon chirc vu téng thong tai Hoa
Ky, & diém then chét |a khdng cé nhitng thu tuc
dé ha vién truy t6 (prosecute) va thwong vién x{r
(impeach) t&ng théng vi trong tdi (high crime)
hodc ti€u hinh (misdemeanor). Cong thém
nhitng dc quyén khac nhu: khéng thé bi truy té
trén phuong dién hinh luat trir trwong hop trong
tdi, va khong thé bi truy t6 trén binh dién hd
(dan sw nhu doi ng chang han), s& dem lai sy 6n
dinh can thiét cho nén chinh trj tai mot nuwéc
dang chap chirng buwdc vao thoi dai dan chd. DY
nhién vi tinh than thuong ton luat phdp, néu cd
nhitng chirng c& bé mit di dé mdt co quan cdng
t& quyét dinh truy t& vé mot trong tdi thi téng
théng van cd thé bj truy t6. Néu khong dd chirng

Articles 27, 28 and 29 are by and large
operational in nature. Only article 28 elicits the
principle that no one can hold the offices of
president or vice-president for more than 2
terms. Despite the fact that many developing
nations have similar articles in their constitution,
dictators ruling these nations, after 2 terms of
office, could not resolve to leave power,
invariably search for means, including amending
the constitution, to continue to “sacrifice
themselves” for a few more terms. Whether
Vietnamese presidents of the future will respect
the constitution or not remains an open
question.

Article 30 (Right to immunity)

Except in cases of high crimes according to law,
the president is immune from prosecution in
both civil and criminal matters, during their
term of office. In the event they are charged
with high crime and pending trial they must
temporarily step aside. If convicted of high
crime, they will immediately lose office.
Pending trial the provision for 6 months of
article 29 will not apply and the vice-president
will immediately be in charge of the office of
president until finalization of the trial.

Commentary:

The draft provides the office of president (not
vice-president) with relatively more privileges
than the American equivalent, in the critical
aspect that there are no procedures for the
House of Representatives to prosecute and the
Senate to impeach the president for high crimes
and misdemeanours. This in addition to other
privileges such as: immunity from criminal
prosecution except in the case of high crime, and
immunity from civil prosecution (such as
repayment of debt), will bring about the desired
stability for the body politic of a democracy in its
infancy. Obviously, in the spirit of respect for the
rule of law, if there is sufficient prima facie
evidence for prosecuting organs to prosecute
then the president can still be charged. If there is
no sufficient prima facie evidence and a certain
prosecutor recklessly prosecutes due to ulterior
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c& prima facie ma mot cdng td vién nao dé van
truy t& cau tha viy do chinh tri chang han, thi toa
an s& nhanh chdng hily bd sy truy t6 nay vi thiéu
chirng cé. Trong tredng hop nay ké truy té cé
thé s& bi trong toi trudc luat phép. Trong khi bi
truy t8, tdng théng phai roi bd tam thoi chire vu
vi day la mot chire vu nhiéu quyén lyc nhat, cé
anh hudng dén nhiéu dinh ché qudc gia va anh
huwdng dén tién trinh x&r an. Trong khi do, mét
thanh vién cha quéc hdi hodc hdi dong 1ap phap
dia phuong lai khéng can roi bé chirc vu khi bi
truy t68, chi vi ho khéng cé quyén lyc nhu chirc vu
téng théng. N&u sau d6 trang én, thi sé tré vé
chtrc vu clia minh. V&n dé dinh nghta thé nao
mot trong toi sé do luat phap quy dinh. Tuy theo
tinh hinh cla quéc gia, luat 1é cé thé quy dinh
bat cr mot toi hinh luat nao cd thé bi két &n trén
5 ndm tu s& la mdt trong tdi chang han. Binh
nghta nay s& 4p dung cho diéu khoan nay cla
hi€n phap. Chinh quyén cling cé thé théng qua
mot bd luat dac biét quy dinh moét dinh nghia
nao do, dac biét cho diéu khodn nay cta hién
phap, hodc cho tat ca nhirng diéu khodn cla hién
phap ap dung cho van dé truy té cac chirc vu dan
cr chang han. Bay 1a mot vi du dién hinh vé
nhitng sac luat binh thuong dién gidi va bé sung
cho hién phéap.

Mét diém sai biét cAn nhadn manh gitta tac déng
truy t& mot tong théng dudi bd luat hinh sy va
tac déng truy t6 tdng théng b&i quéc héi. Tac
doéng th&r nhat phat xuat tir nhu ciu hinh sy dé
nang cao tinh phap tri. Tdc dong th nhi ndang
tinh chinh tri hon va dé dwa dén bat 6n chinh tri.

Chuong IV: Nganh Tuw Phap.
Binh Luan:

Nganh tuv phap biéu tugng cho quan diém phap
tri vén la mot trong 3 cot tru cha mot nén dan
chtdi chan chinh, theo quan niém cua téi. Tuy
nhién trong 3 quan niém cdt tru d6 (hién dinh,
phdp tri va da nguyén) thi cé 1& quan diém phap
tri 13 quan trong nhat. Cé thé ndi rang nhan
quyén va dan quyén (von Ia ciru canh cta y niém
dan chu) s& khdng thé ton tai néu chi cé mot ban
hién phap, mot ché d6 da nguyén nhung khong

motives for instance, the court will speedily
dismiss such prosecution due to lack of evidence.
In these circumstances, the prosecutor may be
prosecuted for a serious offence before the law.
While being prosecuted, the president must
temporarily leave his office because this is the
most powerful position, with influence over
several national institutions and the adjudication
process. Meanwhile, a member of congress or
local legislative assembly needs not leave their
office when they are prosecuted, only because
they do not hold power similar to that of the
president. If proven innocent, the president will
resume their office. The definition of high crime
will be determined by law. Depending on a
nation’s circumstances, the law may define any
offences liable up to 5 years imprisonment upon
conviction as a high crime for instance. This
definition will be applicable for this article of the
constitution. The government may pass a special
piece of legislation to provide a certain definition
especially for this article of the constitution, or
all articles of the constitution relative to the
prosecution of all elected offices for instance.
This is a standard example of an ordinary piece
of legislation to interpret and complement the
constitution.

There is a difference to be emphasized between
the act of prosecuting a president pursuant to
the criminal code and the act of impeaching the
president by congress. The first act springs from
the need to respond to criminality in order to
stress the rule of law. The second act is more
political in nature and tends to create political
instability.

Chapter IV: The Judiciary.
Commentary:

The judiciary is the symbol of the concept of the
rule of law which is one of the 3 pillars of a
genuine democracy, in my view. However,
among these 3 pillars (constitutionalism, the rule
of law and pluralism) perhaps the rule of law is
most essential. It would be reasonable to say
that human rights and civil rights (the ultimate
ends of the concept of democracy) could not
exist merely with a constitution and a pluralist
regime but without a solid rule of law

90




cd nén tang phap tri vitng bén. Trong khi d6, mot
x3 hoi khéng can hién phap, khéng can ché do
chinh tri da dang, nhung néu cé mot nén tang
phap tri bén vitng thi nhan quyén va dan quyén
van cé mot chd dirng kha kinh. Vi du dién hinh
nhat 1a Hong Kéng trudce khi trao tra lai cho
Trung Quéc 1a mét thudce dia cda Anh Quéc,
khong co hién phép riéng, khéng cé dan chu da
nguyén va chi cé phap tri. Tuy nhién dan quyén
va nhan quyén ngudi dan Hoéng Kéng thi & mirc
d6 cao hon tai Ma Lai, Singapore hay Nam
Duwong ltc d6 rat nhiéu.

NGi nhu thé khdng phai dé ching ta phai lam
giam gia tri cha 2 y niém con lai (hién dinh va da
nguyén), nhung dé ching ta y thirc dwoc tm
murc quan trong cla yéu t6 phép tri. Dy chinh 13
yéu t& dan tdc ching ta thi€u nhat va chinh vi
thi€u truyén théng phép tri, ma ban dy thao phai
hién dinh héa thém mét sé quan diém can ban
trong chuong VIII tir cac diéu 49 (Hau qua cla
tinh vi hién), 50 (1) (cac sac luat binh thwong s&
b6 sung cho hién phép), 50(2) (Céc tda an cd
nhiém vu giai thich va ap dung luat phép), 50 (3)
(Can tr& cong ly 13 mot trong téi hinh lut), 52
(Xung dot quyén lyc), 53 (Twong quan giita sac
luat va ngan sdch) dén 54 (Tinh bat kha hoi t6).
Cac diéu nay mét cdch minh thi, cing vdi chuong
IV, dat nén tang phap tri cho dat nudc ching ta.

Diéu 31 (Tdi Cao Phap Vién):
1. LA co’ quan tv phap tdi cao clia qudc gia.

2. Tdi Cao Phap Vién géom 11 vj tham phan va
mét trong 11 vi ndy 13 chu tich Ti Cao Phap
Vién.

Binh Luan:

Tai sao phai dung danh tir “Téi Cao Phap Vién”
thay vi mét danh tir khdc nhuw Toa An T8i Cao
Trung Uong, hodc nhu trong hién phap Viét Nam
bay gio “Toa An Nhan Dan T6i Cao”? Theo quan
diém cla t6i danh tir khéng phai 1a van dé trong
y&u. Tham quyén that sy cla tda mdi la quan

foundation. Meanwhile, a society without a
constitution, without a pluralist political regime,
but with a solid foundation of rule of law will be
able to foster a respectable standard for
compliance with human and civil rights. The
most appropriate example is Hong Kong before
its return to China with its status as a British
colony, without a separate constitution, without
pluralist democracy but only the rule of law.
However, the standard for civil and human rights
for its citizens, were even much higher than in
Malaysia, Singapore or Indonesia at that time.

Our intention here is not to discredit the 2
remaining concepts (constitutionalism,
pluralism), but to help us become aware of the
importance of the concept of rule of law. This is
the element we most need and it is precisely
because of the lack of a tradition of rule of law,
this draft constitution must give recognition to a
number of basic concepts in Chapter VIII from
articles 49 (consequences of unconstitutionality),
50 (1) (ordinary legislations will complement
constitutional provisions), 50 (2) ( the courts
have the duty to explain and implement the
law), 50 (3) ( obstruction of justice is a serious
criminal offence), 52 (power conflicts), 53
(relationship between legislations and the
budgets) to article 54 (non-retrospectivity).
These provisions will explicitly, together with
Chapter 1V, lay the foundation for the rule of law
for our nation.

Article 31 (The Supreme Court):
1. Is the highest judicial organ of the nation

2. The Supreme Court consists of 11 judges and
one of them is the chief justice of the Supreme
Court.

Commentary:

Why must we use the name “Supreme Court” in
lieu of another name such as The Central Highest
Court, or as the case is now with the Viethamese
constitution “The People’s Supreme Court”? In
my view names are not essential. The real
jurisdiction of such court is. The Supreme Court
is the most popular appellation based on the
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trong. T8i Cao Phap Vién la danh tir phd thdng
nhat dwoc dich tir danh tir “Supreme Court” cla
hién phap Hoa Ky. Tuy nhién nhiéu quéc gia cé
nhiéu truyén théng khac nhau va d6i khi xr dung
nhitng danh tir khac. Uc Dai Loi chang han dung
danh tir “High Court” (Tda &n cao nhat cda Lién
Bang) thay vi “Supreme Court” (x& dung cho toa
an cao nhat cla tiéu bang).

Chung ta khong nén nham I1an vai tro clia Bo Tu
Phap dudi quyén diéu khién truc tiép cia mot bd
trwdng tw phap va Téi Cao Phap Vién. B Tu
Phap chi la mot co quan hanh chanh, va 1a mot
chi nhanh ca hanh phap, véi muc dich chinh 13
lo vé cac van dé hanh chanh cho su hoat dong
cla nganh tuw phap. N6 khong phai la nganh tw
phap v6n gdm nhirng quan toa doc 14p, va nhirng
quyét dinh cua cac quan tda khéng bi & thudc
b&i nhitng anh hwéng cda hanh phap.

Tai sao phai 11 vi thdm phan ma khéng phai la
mét con s6 khac?

Noi day con s cling khdng phai 1a mot van dé
quan trong trén nguyén tac. Thong thudng thi tir
7 dén 9 vi la vira phai. Tuy nhién khéng cé ly do
nao phai can trd chidng ta bé nhiém 11 vi hay
hon nira néu nhu cau doi hoi. DT nhién ciing ¢6
nhirng gidi han vira phai cla nd, vi day la nhitng
chirc vu quan trong nhat cia mét nén dan chd
phdp tri. Khéng thé bé nhiém mét cach bira b3,
vi cac ly do bé phai hoac tham nhiing lam lling
doan dinh ché& qudc gia, nhat 13 trong mot hoan
canh khéng hoan hao nhu dat nudc Viét Nam
hién tai.

3. Cac vi tham phan va chu tich T6i Cao Phap
Vién duoc tdng thdng bé nhiém, véi sy phé
chuan cla thwong vién, sau khi duwoc sy dé clr
cla téng théng va khdng thé bij cach chire triy
khi ca lwdng vién qudc hdi yéu cau tdng thdng
cach chirc, vi ly do tac phong bai hoai hodc mat
tri nang.

4. Lwong bdng va lgi nhuan céc vi nay do quéc
héi quy dinh va khéng suy giam trong sudt

nhiém ky.

5. Nhiém ky céc vi cham dirt vao luc ho dwogc 70

Supreme Court under the US Constitution.
However, various nations have different
traditions and may use different names.
Australia uses the term High Court (The highest
court of the nation) in lieu of “Supreme Court”
(used for the highest court in each state).

We should not confuse the role of the Attorney-
General’s Department or Justice Department
under a minister of the government (as the case
may be) with the role of the Supreme Court. The
Departments are only a branch of the executive,
with their main duty to provide administrative
support for the operation of the judiciary. It is
not the judiciary which consists of independent
judges, and decisions of judges are not
dependent on influences from the executive
government.

Why 11 judges and not another number?

Here, numbers are not important in principle.
Normally from 7 to 9 judges would be
reasonable. However, there is no reason not to
appoint 11 judges if the needs require.
Obviously, there are reasonable limits because
these are among the most crucial offices of a
democracy based on the rule of law.
Appointments cannot be made recklessly, for
reasons of nepotism or corruption to
compromise state institutions, especially in the
imperfect circumstances our nation finds itself in
at this juncture of history.

3. Justices and the Chief Justice of the Supreme
Court is appointed by the president with the
approval of the Senate, after being nominated
by the president and cannot be dismissed from
office unless requested of the president by both
chambers of congress, on the grounds of
misconduct or mental incapacity.

4. Remuneration and benefits of these justices
are defined by congress and will not diminish
during their term of office.

5. Their term of office will expire when they
reach 70. No-one will be appointed to these
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tudi. Khdng ai dwoc bé nhiém vao cac chirc vu
nay tir 70 tudi tro 1én.

6. MGi vi c6 thé tir chirc bing vin thw gé&i cho
tong thong.

Binh Luan:

Cac diéu 31(3) dén 31 (6) c6 muc dich quan trong
vO cling cho mét hé thdng tu phap doc 1ap: d6 1a
sy doc 1ap cha quan toa sau khi dugc bd nhiém.
Khéng nhirng tién trinh dé clr va bé nhiém réat
khé khan, va & cap buc cao nhat hé théng chinh
quyén (téng théng va thuwong vién), ma tién trinh
cach chirc mét vi thdm phan T8i Cao Phap Vién
cling rat kho khan. Lam nhu thé ching ta s& c6
nhitng tham phan that sy chi cong vd tu, lam
viéc trong tinh than vé Gy chan chinh. D nhién,
ngay ca tai cdc qudc gia dan chi 13u doi, viéc bd
nhiém cac thdm phan vao t6i cao phép vién
thuwong dwoc dat cdn ban trén chinh kién cla cd
nhan téng thdng dé. Chang han Dang Cong Hoa
tai Hoa Ky s& ¢ khuynh hudng b6 nhiém nhirng
thdm phan cé khuynh hudng bao thd, hodc cyu
thanh vién cta dang Cong Hoa, va dang dan chd
s& lam nguoc lai. Tuy nhién tat ca nhirng nguoi
duoc dé clr déu la nhitng nhan vat cé kha nang,
va mdt khi @3 duwgc bé nhiém réi thi ho hoan
toan khong bi sy rang buéc ctia dang phai. Chinh
kién cla ho sé thé hién trong két qua cla céc
phién x&. Tuy nhién nhitng chinh kién nay ciling
|a nhitng quan diém cé gia tri ma ho cé quyén
hanh x&. Vi Hoa Ky la mét x3 héi da dang trén
nguyén tac va chinh quyén cé thé thay déi mot
céch binh thudng, nhitrng vi tong théng khac
nhau véi nhitng khuynh hudng khac nhau sé lan
lwrot c6 co hdi bé nhiém vao T6i Cao Phap Vién
nhitng thdm phan vdi nhirng khuynh huéng khac
nhau. Khi chiing ta nhin lich st v&i chiéu dai cda
né thi day 1a mot tién trinh luat phdp twong déi
hoan hdo.

Su tlr chirc tuw nguyén cla mét vi tham phan
truwong doi dé dang, vi mot khi mot nhan vat cao
cap nhu vay chon mot con dudng khic dé déng
g6p cho x3 héi, hodc vé huu, thi xa hdi phai gianh
moi su dé dai.

7. La co quan x{r an cudi cung va chung quyét
cho tat ca moi phién xir va cac tha tuc khing

offices from the age of 70.

6. Each justice can resign with a written letter
sent to the president.

Commentary:

Articles from 31 (3) to 31 (6) achieves an
essential goal in an independent judicial system:
that is the independence of judges after their
appointment. Not only is the process of
nomination and appointment difficult, and at the
highest level of government (the president and
Senate), but the process of dismissing a justice of
the Supreme Court is equally difficult. Thus, we
shall have judges who are genuinely just and
impartial, working in the spirit of legitimate
fearlessness. Obviously, even in a long
established democracy, the appointment of
judges to the Supreme Court is still based on the
political opinion of a particular individual
president. For instance, the Republican Party in
America have a tendency to appoint judges with
conservative views, or former members of the
Republican Party, and the Democratic Party
would do the opposite. However, all appointees
are able individuals, and once appointed they
cease to be bound by political parties. Their
political views will be reflected in the result of
their judgements. However, these political views
are legitimately valuable and they are entitled to
exercise them. Because the USA is a multi-party
society in principle and governments can change
as a matter of course, different tendencies will
take turn to make appointments to the Supreme
Court of judges with different inclinations. When
we look at history in its entire length, then this
can be considered a relatively perfect legal
process.

The voluntary resignation of a judge is relatively
simple because when such a high ranking
individual has chosen a different path to
contribute to society, or retire, then society
should facilitate their choice.

7. Is the last and final adjudicating organ of all
litigations and appeal processes.
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cao.
8. La co’ quan c6 tham quyén nguyén thay trén
cac lanh vuc sau day:

(i) Lién hé dén sy xung dodt quyén han giira
hanh phap va 13p phap tlr trung wong dén dia
phuong.

(i) Lién hé dén sw xung dot quyén han giira cac
chinh quyén dia phwong va trung wong.

(iii) Phat xuat tir cac hiép wéc ky két véi cac
qudc gia khéc.

(iv) Duyét xét cac quyét dinh caa Uy Ban B3u Clr
Qudc Gia lién hé dén bau cir cac co’ cau chinh
quyén trung wong.

(v) Nhirng lanh vuc khac do luat phap quy dinh.
Binh Luan:

M6t cac téng quat T6i Cao Phép Vién (TCPV) cé 2
loai thd&m quyén quan trong. Thi nhat 13 ¢6 tham
quyén xt chung quyét tat ca moi phién xir dwoc
dua |én T8i Cao Phép Vién vi thi tuc khang céo.
Vi Viét Nam la mot qudc gia doc 1ap, va co quyén
tw quyét dan tdc, nén quyét dinh cha TCPV |a
chung quyét vi khdng con noi nao dé khang céo
nita trén ca 2 phuwong dién hinh 1an ho.

Th( hai la TCPV c6 thdm quyén nguyén thiy trén
mot s6 13nh vuc duoc hién dinh hda néu trén.
Diéu nay cd nghia la mot khi mot sy tranh chdp
trén cdc lanh vyc nay, thi khong mot tdoa an nao
khac cé thé giai quyét dwoc trir TCPV. Trong
trudng hop d6 thi sy phan quyét clia TCPV ciing
s& ¢ tinh cich chung quyét twong tu.

9. Ch tich Téi Cao Phép Vién thay mat cho toan
dan chap nhan |&i tuyén thé tuyét déi trung
thanh véi hién phap va quyét tdm bao vé hién
phép cla tdng thdng, phé tong théng, cac thanh
vién ctia ndi cdac, chu tich thwong vién, cha tich
ha vién, chi tich Gy ban bau clr qudc gia khi cac
vi nay chinh thirc nham chirc.

Binh luan:

8. Is the organ with original jurisdiction in the
following areas:

(i) Relative to the conflict of powers between
the executive and legislature from the central
to local authorities.

(ii) Relative to the conflict of powers between
the central and local governments.

(iii) Matters emanating from agreements signed
with other nations.

(iv) Reviewing decisions of the National
Electoral Commission relative to the election of
central government organs.

(v) Other areas as provided by law.
Commentary:

In a general sense, the Supreme Court has 2
types of important jurisdictions. The first is final
jurisdiction over all disputes before it as the
result of the appeal process. Since Vietnam is an
independent nation with the right to national
self-determination, judgements of the Supreme
Court are final because there is no other avenue
for appeal in both criminal and civil matters.

Secondly, the Supreme Court has original
jurisdiction in a number of areas recognized in
the constitution. This means that once litigation
arises in this area of law, no other court can
adjudicate upon except the Supreme Court. In
these circumstances, judgements by the
Supreme Court will be similarly final.

9. The Chief Justice of the Supreme Court on
behalf of the people will accept the oath of
loyalty to the constitution and determination to
protect the constitution by the president, vice-
president, members of cabinet, president of the
Senate, speaker of the House of
Representatives, chairperson of the National
Electoral Commission when these officials
assume office.

Commentary:
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Chu tich Téi Cao Phéap Vién dirng dau nghanh tu
phdp cua quéc gia va |a biéu twong cao quy nhat
cUa tinh than phdp tri. Chinh vi thé day 1a mét
truyén théng t6t dep nang cao tinh long trong
cla cdc |oi tuyén thé va phat huy tinh than
thugng tén ludt phap cda qudc gia.

Piéu 32 (Quyeén lgi chia tham phan va sw van
hanh cta TCPV):

Luat phap s& quy dinh ngan sach, lwvong béng va
Igi nhuan cha cac tham phan Téi Cao Phap Vién.
Viéc quan tri tdng quat gudng may hanh chanh
cUa tdi cao phap vién, va cac thu tuc can thiét
cho céc phién x{r cla tda sé do chinh Téi Cao
Phap Vién quyét dinh. Quyét dinh tdi hau va
chung quyét ctia T8i Cao Phap Vién phai la
quyét dinh cla da sd tuyét déi tham phan hién
dién trong mét phién x& chinh thirc.

Binh Luan:

Hién phap chi néu ra mot s6 nguyén tic quan
trong. Nhirng chi ti€t nhé hon sé dugrc cac sac
luat binh thuwong quy dinh. Cac sac luat nay ciing
c6 thé duoc tu chinh dé dang hon tuy theo nhu
cau clia cdng ly. Nguyén tic quan trong can phai
hién dinh héa minh thj trong hién phép |a
nguyén tac “da s6 tuyét déi thadm phan hién dién
trong mot phién x& chinh thirc” néu trén. Trong
mot phién xt chinh thirc co nghia la phai “dang
dan” x&r 4n ch&r khéng phai y kién cta da sé cac
vi nay trong bat ct* hoan canh nao khac.

Diéu 33 (Cac toa an bén dwédi Tdi Cao Phap
Vién):

Luat phap sé quy dinh viéc thanh 1ap cac toa an
khéc tir trung wong dén dia phwong, hodc bd
nhiém cac tham phan, lwvong béng céc vi nay, to
chirc ndi bd, ngan sach va viéc quan tri téng
quat cho cac toa an khac nhau va & nhiéu dang
cap khac nhau bén duéi téi cao phap vién dé
hoan chinh nganh tu phap.

Piéu 34 (Quyén han tda an dia phuong):

M®i tinh hodc thanh phd trwe thudc trung wong

The Chief Justice of the Supreme Court heads the
judicial branch of the nation and is the most
revered symbol of the rule of law. For that
reason, this would be a noble tradition to stress
the solemnity of oaths of offices and promote
the ultimate respect of the laws of the nation.

Article 32 (Rights and benefits of justices and
the operation of the Supreme Court):

The budget, salaries and remunerations of
justices of the Supreme Court will be provided
by law. The management of the administration
of the Supreme Court and the necessary
procedures for court sessions will be
determined by the Supreme Court itself. The
ultimate and final decision of the Supreme
Court is the decision of the absolute majority of
justices present in an official court session.

Commentary:

The constitution only lays down a number of
important principles. More details will be
defined in normal legislations. These legislations
may be amended easily depending on the need
for justice. The important principle that must be
recognized in this constitution is the principle of
“absolute majority of justices presentin an
official court session” as above. In an official
court session means that the court must be “in
session” and not the opinions of these justices in
any other circumstances.

Article 33 (Courts below the Supreme Court):

The law will provide for the establishment of
other courts from the centre to local areas, or
the appointment of judges, their
remunerations, internal organization, budget
and the general administration of various
courts and courts at different levels under the
Supreme Court in order to complete the
judiciary branch.

Article 34 (The jurisdiction of local courts):

Each province or city under direct central
government control must have at least one
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phai cé it nhat mot toa an c6 tham quyén giai
quyét moi van dé tir hinh dén hd.

Binh Luan:

Cac diéu 33 va 34 lién hé dén thuyc té cha nganh
tu phap trong mot quéc gia: do 1a quéc gia can
rat nhiéu toa an nhiéu cap khac nhau, khéng
phai chi ¢4 TCPV. Tuy nhién diéu 52(2) xac quyét
sy 1anh dao t6i cao cdia TCPV vi “nhitng quyét
dinh cla cac toa an cap cao hon sé co tac dung
rang budc cac quyét dinh cla céc toa an thap
hon” theo chi thuyét Stare Decisis clia cac quéc
gia theo truy@n thdng Common Law.

Vi cdng Iy la modt nhu cdu quan trong cho x3 hoi,
ban du thao minh thi quy dinh mét tiéu chuan
t8i thi€u cho nhu ciu cdng ly 1a méi tinh hodc
thanh phd tryc thudc trung wong phai cé it nhat
|a mot toda &n cé tham quyén trén ca 2 phuong
dién hinh 13n hé. DT nhién day chi 1a quy dinh t&i
thiéu. M6i quan huyén ma cé mot tda an nhu
thé lai cang t6t dep hon.

Cling vi tAm mrc vO clng quan trong cla quan
diém phap tri, sach nay danh toan bo Phan Il
phat hoa mot hé théng phap ly Viét Nam twong
lai hu cdng san.

Diéu 35 (Van dé quan tri hanh chanh cac toa
an):

Viéc quan tri hanh chanh cac toa an sé truc
thudc chinh quyén trung wong.

Diéu 36 (Sy twong quan gitra tda an va chinh
quyén dia phwong):

Céac chinh quyén dia phwong khéng c6 quyén
thanh 1ap cac toa an.

Binh Luan:

Ban du thao ciling chi trwong rang nganh tw
phdap Viét Nam ciing phai thé hién yéu tinh don
quyén cuta x3 héi Viét Nam thay vi yéu tinh lién
bang nhu tai Hoa Ky hodc Uc Pai Loi. M3c dau
ban du thao chd treaong mét sy phan chia quyén
Iwc dugc minh thi hi€én dinh hda trong hién phap
gitta cdc chinh quyén trung wong va dia phuong,

court with jurisdiction on all matters ranging
from criminal to civil issues.

Commentary:

Articles 33 and 34 relate to the practicality of the
judicial branch of the nation: that is a nation
needs many courts at various levels, not only the
Supreme Court. However, Article 52 (2) affirms
the supreme leadership of the Supreme Court
because “decisions of higher courts will be
binding on decisions of lower courts” in
accordance with the doctrine of Stare Decisis in
nations following the Common Law tradition.

Because justice is an important social need, the
draft constitution explicitly mandates a
minimum standard requirement for judicial need
that each province or city under direct central
control must have at least one court with
competency over both criminal and civil matters.
Evidently, this is only a minimal requirement.
Each urban or rural district having such a court
will be even better.

Because of the extreme importance of the
concept of rule of law, this book reserves the
whole of Part Il to outline a legal system for
Vietnam in the post communist era.

Article 35 (The administrative machinery of
courts)

The administrative machinery of courts will
depend directly on the central government

Article 36 (The relationship between courts and
local authorities):

Local authorities have no power to establish
courts.

Commentary:

The draft constitution postulates that the
judiciary in Vietnam should reflect the unitary
character of Vietnamese society in lieu of the
federal character such as that of the USA or
Australia. Although the draft constitution
postulates a division of powers, explicitly
enshrined in the constitution, between central
and local governments, it also grants certain
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ban dy thao cling chd trvong trao mot s6 quyén
I4p phap cho cac Hoi Pong Lap Phép Pia Phuong.
Tuy nhién nhitng bién phap dé that sy cé muc
tiéu thyc thi triét dé quan diém phan quyén
hang doc hodc dia phuong phan quyén ch
khong phai dé tao ra mot hé téng cé tinh cach
lién bang nhu Hoa Ky.

Trong hoan canh dat nwdc ching ta, dé bao tén
yéu tinh don quyén nay, ban du thdo d3 cé cac
diéu khoan sau day:

Cac tinh trwdng va thi trwdng khéng chi huy cac
Iwc lwong quan déi dia phuong (Piéu 42 (1)). Dia
phuong khéng c6 quyén quan trj va thanh 1ap
cdc tda an (Cac diéu 35 & 36)

Céc |3nh vyc thudc tham quyén riéng cla dia
phuong rat it so vdi cac tiéu bang tai Hoa Ky, va
Uc, trong khi rat twong tu véi quyén han cac
thanh phd hodc don vi dia phwong |1& thudc céc
tiéu bang tai cac qudc gia vira ké (diéu 39). Quan
trong nira la diéu 40 quy dinh rd rét, 13 tat ca
nhi*ng I3nh vire nao khéng nhac téi trong
chuong V déu thudc vé chinh quyén trung wong
(ch khdng phai dia phwong). Diéu nay cdng c6
cho yéu t6 don quy&n manh m&. Trong khi d6 vi
yéu tinh lién bang ctia minh cac hién phap Uc va
Hoa Ky déu mac thj trao cac quyén con lai cho
céc tiéu bang.

Chwong V Dy Thao Hién Phap.

Chwong V: Phan Chia Quyén Lyc Giira Chinh
Quyén Trung Uong Va Cac Chinh Quyén Dia
Phuong.

Binh Luan:

Phan quyén |a mét chi truong trong yéu cha ban
du thdo hién phap va bao gdbm 2 khia canh. Phan
quyén hang ngang gitta Hanh Phép, Lap Phédp va
Tuw Phap trong cac chuong ll, 1ll, va IV. Tuy nhién
phan quyén hang doc ciling quan trong khong
kém. Chuong nay ¢ muc dich hién dinh hoa
quan diém phan quyén hang doc. Phan quyén
hang doc con duoc goi la “dia phuwong phan
quyén” la mot y niém déi nghich véiy niém
trung wong tap quyén. Hinh thirc dia phuong

legislative powers to local legislative assemblies.
However, these measures really aim at
strenuously implementing the concept of vertical
separation of powers or decentralization of
powers and stops short of creating a federal
system the like of the USA.

In the circumstances of our nation, in order to
protect this unitary character, the draft has
made the following provisions:

Provincial chiefs and mayors do not command
local armed forces (Article 42(1)). Local
authorities have no power to administer or
establish courts (Articles 35 & 36).

Areas within the jurisdiction of local authorities
are much fewer compared to States in the USA
or Australia, while are very similar to areas of
powers of cities or municipalities under the state
authorities in the above countries (Article 39).
Importantly article 40 postulates clearly that all
areas not mentioned in chapter V would belong
to the central government (not the local
governments). This factor would consolidate
strongly the unitary character of our political
system. Meanwhile, in order to consolidate their
federal character, both the Australian and US
constitutions implicitly confer residual powers to
the states.

Chaper V Draft Constitution.

Chapter V: Separation of powers between the
central government and local governments.

Commentary:

Separation of powers is one of the main
emphazis of the draft constitution and comprises
2 aspects. Lateral separation of powers between
the executive, the legislature and the judiciary in
chapters Il, lll and IV. However, vertical
separation of powers is no less important. This
chapter aims at giving constitutional recognition
to the concept of vertical separation of powers.
Vertical separation of powers is also known as
decentralization of powers which is the opposite
of the concept of centralization of powers. The
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phan quyén tich cuc tiéu biéu nhat |a ché do lién
bang trong dé cac chinh phu tiéu bang cé rat
nhiéu quyén han. Lién bang chi c6 mét s6 quyén
hién dinh. Cac quyén con lai (residual powers)
duwoc quy dinh thudc cac ti€u bang (nhu tai Uc va
Hoa Ky). Hinh thirc trung wong tap quyén tich
cyc tiéu bidu nhat 1a ché dé don quyén trong d6
moi quyén lyc thudc vé chinh quyén trung wong.
Céac dia phuong chi la cac don vi hanh chanh tryc
thudc chinh quyén trung wong ma théi (nhu tai
Viét Nam).

To6i quan niém rang lich st cling nhu dia du Viét
Nam khong thé chdp nhan mot ché do lién bang.
Mot cach van tic, lich str clia chiing ta cho thay y
thirc vé mét dan tdc duy nhat va mét chinh
quyén trung wvong duy nhat, d3 dwoc thanh hinh
va thaa binh minh cda lich st. Céc giai doan lich
sir phong kién (feudal) trong d6 cac Lac Hau, Lac
Tudng cai tri cac |3nh dia cd it nhiéu déc 1ap, d3
di qua, va y niém vé qudc gia dan toc nhu la mot
hitu thé duy nhat tré thanh mot y niém hung
manh t lau.

Thém vao do trong qua trinh nam chinh cla céc
bac tién nhan, chdng ta lai cang nhan thay ro rét
hon rang ngay ca trong giai doan Trinh Nguyén
phan tranh, ca 2 chta van trén nguyén tic “pho
L&”, va cac vung dat mdi chiém duoc cling tré
thanh nhitng lang x3, quan huyén hoac phu tryc
thudc trung wong. R6 rang la trong lich s ching
ta, trung wong cé trwdc va dia phuong nuong
vao dé ma cd sau. Hoan canh nay hoan toan tréi
nguoc véi Hoa Ky, Uc v.v...va ngay ca Trung Hoa,
Phdp hodc Anh Qudc. C6 thé noi yéu td don
quyén cuta chung ta vd cung hung manh.

Trén phuong dién dia du, ching ta 1a mot qudc
gia c6 mdt vung dat twong ddi nhd so véi dan s6,
nhung vo cung hiém trd, da dién va cé chiéu dai,
nhung khéng cé chiéu ngang. Mot dia thé nhw
vay, néu khdng cd mot y niém qudc gia dan toc
hung manh, rat dé dang bi phan chiara lam 2
hodc 3 quéc gia khac nhau. Céc giai doan Thap

most positive and standard form of
decentralization of powers is the federal system
in which state governments have substantial
powers. The federation has only certain powers
enshrined in the constitution. Residual powers
are defined as belonging to the states (as the
case is in Australia and America). The form of
power concentration most typical is the unitary
system of government. All local units are only
administrative units directly under the control of
the central government (such as the case in
Vietnam).

In my view, neither the history nor the
geography of Vietnam is suitable for a federal
regime. In short, our history indicates that
awareness of a unique national identity and a
sole central government has been formulated
since the dawn of history. Feudal periods of
history in which the civil and military lords ruling
over local areas more or less independently,
have passed and consciousness of a nation-state
as a unique entity has become a powerful
concept for a long time.

Furthermore, during the process of southern
expansion of our forebears, it becomes very
clear to us that even in the secession period of
the Trinh and Nguyén Lords, both princes still
pledged allegiance to the “Lé dynasty”, and the
new lands being conquered were duly made into
villages and cantons, urban or rural districts or
provinces directly under central control.
Obviously, in our history, the existence of the
central authority precedes that of local
authorities. These circumstances are totally
different from those of the USA, Australia
etc...and even from those of China, France or
England. It would be reasonable to say that the
unitary government factor in our nation is
overwhelmingly powerful.

From the geographical perspective, our nation
covers a land area relatively modest compared
to our population, but the topography is
perilous, varied, elongated and narrow. Such
topography, if deprived of a strong nation-state
consciousness, can easily be divided into 2 or 3
different countries. The periods of the 12 War
Lords, secession of the Trinh and Nguyén Lords,
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Nhj S& Quan, Trinh Nguyén phan tranh, y d6 chia
dat nudc ching ta lam 3 mién Trung Ky (An
Nam), Bac Ky (Bao H8) va Nam Ky (Thudc Dia) sat
nhap véi Lao va Cam Bét thanh 1ap ving Déng
Duwong thudc Phap dé dé cai tri va cudc chiény
thirc hé Quéc Cong Nam Bac cho ching ta thay
nguy co nay. Chinh vi thé, dia du cta ching ta
budc ching ta phai gitr mét chinh quyén trung
wong manh, dé bao vé chi quyén qudc gia va sy
toan ven l3nh thé cling nhu sy théng nhat dat
nudc va dan toc.

Tuy nhién, diéu d6 khéng can tré ching ta khai
trién mét cach triét dé quan diém dia phuwong
phan quyén, trong pham vi cla y niém don
quyén thiét yéu néu trén. Pay chinh la mdt muc
tiéu chién lvgc cta dy thao hién phép nay.

Mudn dat dén muc tiéu nay, ban dy thao, thay vi
phan chia quyén lyc chinh trj lam 2 loai (thudc
lien bang va thudc tiéu bang) nhu théng thudng
trong mot thé ché lién bang, lai chia quyén lyc
chinh tri lam 4 loai khac nhau va hién dinh héa ca
4 |oai:

1. Nhitng l13nh vure quyén lyc thudce trung wong
(diéu 37).

Khi ching ta xét ré diéu 37 ching ta s& nhan
thay quyén lyc clda trung wong rat bao trum va
sau rong, dé phan anh trung thuc ban chat don
quyén cla truyén théng chinh trj va xa héi Viét
Nam. Théng thuwdng trong hé théng lién bang, thi
cac lanh vyc hinh luat, dan luat, luat thwong mai,
quan tri hanh chanh nganh tu phap, tai chanh,
luat lao ddng, cdnh sat va tri an v.v... it nhat
trong pham vi l3nh dia cGa minh, thudc vé tiéu
bang ma khong thudc trung wong. Tuy nhién
trong dy thao hién phap nay thi minh thij la l1anh
vuc clia trung wong.

2. Nhitng Ianh viec quyén luc thudc trung wong
trén phuong dién 1ap phap nhung phai chuyén
cho cac chinh quyén dia phuong thi hanh (diéu
38).

Nhirng [anh virc nay dugce phan loai véi muc tiéu

the stratagem of dividing our country into 3
regions of Central Vietham (An Nam), North
Vietnam (Protectorate) and South Vietnam
(Colony) and their association with Laos and
Cambodia to form Indochina, as an entity under
French colonial domination and the ideological
communist versus nationalist North-South war,
are evidences of this potential danger. For those
reasons, our geography mandates us to establish
a strong central government in order to protect
national sovereignty, our territorial integrity, as
well as national unity.

However, this does not prevent us from
strenuously promoting the concept of
decentralization of powers, within the bounds of
the above necessary unitary system of
governance. This forms the strategic purpose of
the current proposed draft constitution.

In order to achieve this purpose, the draft
constitution, in lieu of dividing political powers
into 2 categories (federal and state powers) as
would normally happen in a federal system,
divides political powers into 4 categories and
gives constitutional recognition to all 4 of them:

1. Areas of powers belonging to the central
government (article 37).

When perusing in detail Article 37, we shall
realize that the powers of the central
government are wide and deep in order to
reflect the unitary character of the political
traditions and society of Vietnam. Normally,
within a federal system, areas such as criminal
law, civil law, commercial law, the administration
of the justice, finance, industrial relations law,
police and security etc...at least within their
territorial boundaries, belong to the states and
not the federal government. However, in this
draft constitution, they are explicitly reserved for
the central government.

2. Areas of power belonging to the central
government in relation to law-making but must
be transferred to local governments for
implementation (Article 38).

These areas are categorized with the aim of
deconcentration of powers to local governments
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tan quyén tir trung wong dén céc dia phuong,
nhung chi gi¢i han & quyén thi hanh cac sic luat
cla trung wong trén cac lanh vurc nay ma thoi.
Khi chdng ta nhan dién cac lanh vuc nay (Luat gia
dinh, gido duc, nong nghiép, ngu nghiép, an sinh
x3 hoi, thdng ké va y té) ching ta nhan thay la
nhirng I3nh vure vo clng thiét yéu va gan gilii vai
ngudi dan. Vi vo cung thiét yéu, nén nhirng chinh
sach va luat |é can phai dwoc diéu nghién ky
lwdng. Trong hoan canh nudc ta, chi cé chinh
quyén trung vong madi cé du nhan lyc va tai luc
dé diéu nghién cac |3nh vuc nay. Chinh vi thé
chinh quyén trung wong can phai lanh trach
nhiém lam ludt va dua ra cac chinh sach. Cac
chinh quyén dia phuong phai chiu trach nhiém
thi hanh nhu la nhitng chi nhanh cuta chinh
quyén trung vong trén tirng Ianh vwc. Mot sy
sap x&p nhu thé s& lam cho céc chinh sach cla
chinh phl dugec thi hanh bdi mot chinh quyén
gan vdi ngudi dan hon. Pong thoi cling phan anh
dugc téi da khuynh huéng tdn quyén trong mot
hé théng don quyén.

3. Nhi*ng Ianh vwc quyén luc thudc céc chinh
quyén dia phvong (diéu 39).

Trir mét s6 13nh vee nhu diédu 39 (10) va 39 (11)
thi nhitng 13nh vue kia phan I6n 1a nhitng 13nh
vure thudce cac don vi dia phuong dudi cap tiéu
bang (nhu thanh phd, cic municipalities) trong
hé théng lién bang tai Hoa Ky va Uc. Chi c6 mét
khac biét quan trong la nhirng Ianh vuc thudc cac
chinh quyén dia phuong nay dugc hién dinh héa
ré rét trong hién phép cla qudc gia, trong khi d6
tai Hoa Ky hay Uc, céc chinh quyén dia phuwong
chuwa duoc hién dinh héa trong hién phap trung
uong.

Chung ta nén nhd mot yéu té quan trong nita la
dat nwdc ching ta hién thoi con nghéo khé va
trinh d6 dan chl con thap. Tuy nhién dan sé
chuing ta tuwong déi l&n (khodng 92,7 triéu vao
thoi diém 2016). Ching ta cé khoang 50 tinh va
mét s6 thanh phd truc thudc trung wong nhw Hai
Phong, Pa Nang, Ha N6i va Thanh Phé H6 Chi
Minh. B8 déng mdi don vi tinh hodc thanh phd
c6 dan s6 dudi 2 triéu dan. Day 1a mot con s6
kha I&n va cé tAm véc tuong duong clia mot tiéu
bang nho trong mot hé théng lién bang Uc hodc

but limited only to the implementation of
legislations enacted by the central government
in those areas. When we identify these areas
(Family law, education, agriculture, social
security, statistics and health) we shall see that
they are extremely essential and close to the
people. Due to their essential character, policies
and laws must be carefully studied. In the
circumstances of our country, only the central
government would have enough manpower and
financial resources to study and coordinate
them. For those reasons, the central government
need to bear responsibility for law making and
policy initiatives. Local governments must be
responsible for their implementation as
branches of the central government in each
area. Such an arrangement will result in
government policies to be implemented by a
government closest to the people. At the same
time this would reflect a tendency of maximum
deconcentration of powers within the ambit of a
unitary system of governance.

3. Areas of powers belonging to local
governments (Article 39).

Except areas such as Article 39 (10) and 39 (11),
others consists of areas belonging to local
authorities under states’ jurisdiction (such as
cities, municipalities) within a federal system in
the USA or Australia. The only important
difference is that these areas of power are
clearly given recognition in our national
constitution, whereas in the USA and Australia,
local authorities have yet to receive
constitutional recognition at the central level.

We should remember another important factor
is that our country is still poor and democratic
awareness is still at a low level. However, our
population is relatively high (at about 92.7
millions in the year 2016). We have about 50
provinces and a number of cities direct under
central control such as Hai Phong, Da Nang, Ha
Néi and H6 Chi Minh City. On average each of
these provinces or cities would have a
population a little below 2 million people. This is
a substantial population and is equivalent to a
small state in a federal system such as Australia
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Hoa Ky.

Cac dia phuvong nhu thé sé |a nhirng don vi hanh
chanh va chinh tri cing c6 cho quan diém da
nguyén tich cuc. Cac don vj dia phuong cé thé
vilra |a nhitng noi dé huan luyén mét giai cap
chinh trj gia sau nay tham gia & cap cao hon,
hodc la noi bdo ton va cldng ¢b luc luvgng cho cac
dang phai déi 1ap.

4. Nhitng lanh vurc quyén luc con lai thi thude
chinh quyén trung wong, nhwng qua sy thuwong
thuyét va néu déng thuan giira trung wong va dia
phuong, cé thé chuyén quyén thi hanh cho céc
dia phuong lién hé (diéu 40).

Day 13 nhitng Ianh vue dy thdo chua minh thi
nhac t&i. Vi khéng du tinh trudc duwoc nén ban
du thdo chua biét ban chat cac I3nh viec nay |a
gi. Chinh vi thé can phai dp dung linh déng tuy
theo hoan canh.

Piéu 37 (Quyén han cua chinh quyén trung
wong):

Chinh quyén trung wong c6 tham quyén thong
qua cdac sat luat va thi hanh cac st luat nay trén
cac lanh vuc sau day:

1. Ngoai giao.

2. Qudc phong

3. Qudc tich va di tru

4. Hinh luat, Dan Luat va luat thwong mai.
5. Quan tri hanh chanh nganh tu phap.

6. Giao théng va van tai.

7. Kinh té&, Tai chanh, ngan siach quéc gia va
thué khéa toan quéc.

8. Tién té, thi trwérng chirng khéan va ngan
hang.

9. An dinh can lwong va do lwdng.

10. Ngoai thuong.

Binh Luan:

DAy la nhitng 13nh vurc can thiét cha mét chinh
quyén mot qudc gia ty tri dé bao tén yéu tinh
don quyén néu trén. Cac I3nh vure nay bao trum
va rong rai hon cdc Ianh vye trao cho cac dia
phuong rat nhiéu.

or the USA.

Such local regions are administrative and
political units capable of consolidating the
pluralist ideal most positively. Local units can be
at the same time training milieus for a political
class to participate in higher political levels at a
later stage, or bastions for opposition political
parties for recuperation and consolidation.

4. Residual powers belong to the central
government, but through negotiations and
mutual agreement between central and local
authorities, their implementation can be
transferred to related local authorities (Article
40).

These are areas that the draft constitution has
not explicitly mentioned. Due to the fact that
they could not be predicted, we do not know the
nature of these areas of state power. Thus, the
implementation of these powers must be flexible
in accordance with the circumstances.

Article 37 (Powers of the central government):

The central government has the power to enact
legislations and implement them in the
following areas:

1. Foreign affairs

2. Defence

3. Citizenship and immigration

4. Criminal, civil and commercial laws
5. The administration of justice

6. Communication and transport.

7. The economy, Finance, national budget and
national taxation

8. Currency, stock markets and banking
9. Weights and measurements

10. External trade

Commentary:

These are areas essential for a government of an
independent nation to protect the unitary
character of governance. These areas of power
are much more comprehensive than the powers
given to local authorities.
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11. An dinh bién gi&i giira cac tinh va cac thanh
phd truc thudc trung wong ké ca viéc thanh lap
cac don vi méi hoac sat nhap cac don vi hién
hanh.

Binh Luan:

Day la mot 1anh vee quyén luc quan trong, xac
dinh mot [An nira tinh cdch don quyén cla
truyén théng chinh tri Viét Nam, va sy wu thang
can thiét cda chinh quyén trung uvong.

12. Thong tin va thu tin.

13. Luat lao dong.

14. Canh sat va tri an.

15. Ché dd lao ddng va lrong bdng cta cac vién
chirc trong tham quyén cGia minh, ké ca cac
chirc vu dan cir.

16. Thwong mai xuyén don vi dia phwong.

Binh Luan:

Cac lanh vuc 12, 13, 15 va 16 la nhirng Ianh vuc
thudc déc quyén cuta trung wong. Tuy nhién I3nh
vuc 14 (canh sat va tri an) la 1anh vuc ma trung
uwong can phai chia xé vdi céc dia phuong. Ly do
13 vi céc tinh va nhirng thanh phé truc thudc
trung wong cla ching ta dan sé twong déi I6n,
nhitng diéu kién dia du, kinh t& va an ninh doi
khi rat khac biét. Chinh vi thé chinh quyén trung
wong tuy cé trach nhiém vé canh sat va tri an
mot cach tong quat trén toan quéc, nhung vi
trung wong tuong ddi xa va & nhiéu mat thuc té,
khong thé gan giii va nhay bén vdi nhitng nhu
cau dia phwong bang nhitng chinh quyén dia
phuong dugec.

Chinh vi thé diéu 39 (9) cling minh thj hién dinh
hda 13nh ve cdnh sat va tri an nhu [ mét 13nh
vir'c ma cac dia phuwong cling ¢ trach nhiém va
thdm quyén. DV nhién c6 2 gidi han cla dia
phuong: thir nhat 1a dia phuong chi cé tham
quyén “trong dia phan cda minh” (diéu 39) va
néu co s xung dot gitra sic luat, sac Iénh hodc
tadc dong cda chinh quyén trung wong va chinh
quyén dia phuong, thi chinh quyén dija phwong
s& nhuwong budc & mirc d6 cha sy xung dot (diéu
52 (1).

11. Define boundaries between provinces and
cities under direct central control including the
creation of new units or the merging of existing
units.

Commentary:

This is an important power, defining once again
the unitary character of the Vietnamese political
tradition and the necessary prevalence of central
authorities.

12. Communication and postal services

13. Industrial and labour laws

14. Police and public security

15. Workforce regimes and remuneration of
employees within its jurisdiction, including
elected officials.

16. Inter-local trade

Commentary:

Areas of power in 12, 13, 15 and 16 are exclusive
powers of the central government. However
power in 14 (police and public security) is an
area that can be shared with local authorities.
The reason being provinces and cities under
direct central control have substantial
populations with varied geographical, economic
and security conditions. Thus, although the
central government have responsibilities for
police and security generally at the national
level, but it is remote and from a practical
perspective, is not close enough and sensitive
enough to local needs than local authorities.

For those reasons Article 39 (9) explicitly
enshrines in the constitution police and public
security as an area of power local authorities
also has responsibility and jurisdiction.
Obviously, there are 2 limits for local authorities:
first local authorities only have jurisdiction
“within their respective territory” (Article 39)
and if there is a conflict between legislations,
regulations or executive actions between local
and central authorities, the local authorities
must withdraw to the extent of such conflict
(Article 52 (1)).
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Diéu nay rat c6 |gi, vi chdng han trong mot tinh
gan bién gidi thwong gdp van dé budn lau hoac
ma tuy, chinh quyén dia phuong, véi su Gng hd
cla ngudi dan dia phuong, c6 thé chi thém ngan
quy dé tang cudng luc lwgng an ninh va gidi
quyét van dé trong pham vi cda tinh. Cac tinh
khac néu tinh trang an ninh t6t hon cé thé khong
can dén bién phap nay. Cac hdi déng 1ap phap
cac tinh cling cé thé théng qua nhirng sic luat
lién hé dén van dé tri an dp dung trong tinh,
mién 13 khéng di ngwoc lai vdi tinh than cda luat
phdp hién hanh cda trung vong va khoéng di
nguoc lai vdi hién phap.

Trén binh dién thyc té, canh sat dia phwong sé la
nhitng phu ta dac lwc cho canh sat trung wong va
ngan sich cua trung wong khéng bi gdnh nang vé
lwong bdng va chi phi cha ho.

17. Phuc hwng van héa va bdo ton di tich lich
str.

Phé téng thdng sé& 1a thanh vién cha ndi cac chiu
trach nhiém vé lanh vrc nay cung véi lanh vyc
gido duc.

Binh Luan:

Dan téc chung ta c6 gan 5000 ndm van hién. Khi
xét k§ nhirng nét nén tang clia nén van héa dan
tdc, ching ta phai thira nhan cé nhiéu khuyét
diém, nhung ciing rat nhiéu vu diém. Trach
nhiém cda ching ta 1a phai phuc huwng nhitng wu
diém cla nén van hoa dan tdc, sau mot thoi gian
dai bi bang hoai b&i gan 100 ndm bj ngudi Phap
D6 hd va nhiéu thap nién bi 2 chd nghia tu ban
va cdng san thao tung va giat day. Chdng ta phai
vlra 6n ¢d (phuc hung nhitng yéu té tich cuc cla
nén van hda) vira tri tdn (xdy dung dan chi hién
dinh, phép tri va da nguyén). Chinh vi thé day la
mét 1anh vire quyén han vé clng quan trong, va
pho téng thdng s& duwong nhién ddm trach I3nh
vurc nay trong ndi cac. C6 thé ndi rang néu xay
dung dan chd ma khéng phuc hung van héa la
vong ban vong ngoai, va la mot ménh dé khong
thé chap nhan duoc trong méi trudng chinh tri
Viét Nam. & mét murc d6 vé cling quan trong, thi

This aspect is very beneficial in that for instance
a province located at a national border may be
frequently beleaguered with illegal trade or drug
issues. Then local authorities, with the support
of local residents, may spend additional funds of
local budgets to increase security forces and
resolve issues within their jurisdiction. Other
provinces may have better public security
conditions and may not need such measures.
Local legislative assemblies in provinces may also
pass legislations relative to police and public
security applicable within the provinces,
provided they are not contrary to existing
legislations by the central government and the
constitution.

At the practical level, the local police will be
effective assistants to the central police and the
central budget is not burdened by their
remuneration and expenses.

17. Cultural restoration and the protection of
historical vestiges.

The vice-president shall be the member of
cabinet responsible for this area of power
together with the area of education.

Commentary:

Our nation has a nearly 5000 year old culture.
When we examine the fundamental
characteristics of our national culture, we can
recognize many defects but also many merits.
Our responsibility is to restore the merits of our
national culture, after a long period of
deterioration of almost 100 years of French
colonization and many decades of being the
puppets and victims of capitalist and communist
manipulations. We must review our past (restore
positive aspects of our culture) and learn
modern aspects of human culture (build
democracy based on constitutionalism, the rule
of law ans pluralism). Thus, this is an area of
power extremely important and the vice-
president must obviously assume responsibility
for it in the cabinet. It would be reasonable to
say that building democracy without cultural
restoration amounts to national self-alienation
and would be an unacceptable proposition
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xay dwng dan ch( hién dinh, phap tri va da
nguyén chi la phuong tién. Trong khi d6 phuc
hung lai nhitng yéu té tich cwc cha nén van hda
Viét Nam, dé dem lai nét ddc thu cho dan toc
m&i |3 cru cdnh. Twong quan gitra 2 vé “van
hda” va “dan chd” that sy trén ban chat 1a mot
twong quan cé tinh cach ctru cdnh va phuong
tién, trong dé dan cha chi la phuwong tién.

18. Bau clr Qudc Hoi, Téng Thong va Phé Tong
Théng, Cac Hoi Déng Lap Phap, Tinh Trwdng va
Phé Tinh Trudng, Thi Trwédng va Phé Thi
Trwéng cac thanh phé truc thudc trung wong.

Binh Luan:

Ngoai I3nh virc bau clr 14p phap va hanh phap
trung wong, hién phép ciing giao cho chinh
quyén trung vong trach nhiém té chirc bau clr
cac co quan hanh phdp va lap phap dia phuong.
Ly do chinh la vi tinh trang chinh trj tai cac dia
phuong cla Viét Nam chua du 6n dinh hodc
trwdng thanh day du dé cac chinh quyén dia
phuong tu t8 chirc nhitng cudc bau clr that sy
nghiém chinh. Hon nita sy kién chinh quyén
trung wong (la mot hiru thé phap ly khac biét) t6
chirc bau ct cho chinh quyén dia phuong 13 mét
hinh thirc “ki€ém soat va quan binh” can thiét dé
tranh tinh trang bé phai tai cac dia phwong dé
tranh gianh hodc chia chac quyén lgi. Diéu nay
cung thé hién tinh cadch don quyén cla hé théng
chinh tri, méc du vin ap dung quan diém dia
phuong phan quyén tich cyc. Trong lihh vee nay,
chinh quy&n trung wong cé sy tro gitp cta Uy
Ban Bau C&r Quéc Gia (Chuong 1X)

Piéu 38 (Trung wong chuyén quyén):

Chinh quyén trung wong c6 thdm quyén thong
qua cdc sac luat nhwng phai chuyén quyén thi
hanh cac sac luat théng qua cho cac chinh
quyén tinh va thanh phd truwc thudc trung wong
trén cac lanh vuc sau day:

1. Luat Gia dinh.
2. Gido duc.

within Vietnamese political milieu. To an
extremely important extent, to build democracy
based on constitutionalism, the rule of law and
pluralism is only a means. Meanwhile, to restore
positive aspects of the Vietnamese culture, in
order to nurture special characteristics of the
nation constitutes the end. The relationship
between the 2 propositions “culture” and
“democracy” in reality, in its nature, is a
relationship between end and means in which
democracy is only the means.

18. Elections of Congress, the president and
vice-president, local legislative assemblies,
provincial chiefs and vice-provincial chiefs and
mayors and deputy-mayors of cities under
direct central control.

Commentary:

In addition to the elections of the central
legislative and executive, the constitution also
grants to the central authorities the duty to
organize elections for local legislatures and
executives. The main reason being the local
political milieu in Vietnam is not stable or
mature enough for local authorities to organize
legitimate elections themselves. Furthermore,
the fact that the central government (which is a
different legal entity) organizes elections for
local governments is a form of “checks and
balances” required in order to prevent local
nepotism fighting for local spoils. This will also
express the unitary characteristics of the political
system, despite the implementation of the
concept of power decentralization in an active
manner. In this area, the Central Government
has the assistance of the National Electoral
Commission (ChapterlX).

Article 38 (Powers transferred from the centre):

The central government has the power to enact
legislation but must transfer the
implementation of these legislations to
provincial and city governments under direct
central control in the following areas:

1. Family law
2. Education
3. Agriculture and fisheries

104




3. Nong nghiép va nguw nghiép.
4. An Sinh xa hai.

5. Thong ké.

6.Y té.

Binh Luan:

Di nhién, & cap trung wong, van cé cac bd trwdng
va bo lién hé nhu néu trén. Chang han bd Gido
Duc tryc thudc phé Téng Théng. Tuy nhién
nhiém vu chinh sé la ngan sach cho gido duc,
kiém soat trach nhiém thi hanh céc chinh sach
gido duc thyc té cta cac chinh quyén va cap buc
hanh chanh dia phwong.

Trir 13nh vue théng ké, ching ta nhan thay cac
I3nh vire thudc didu 38 néu trén la nhitng I3nh
vire gan gilii nhat véi doi séng ngudi dan. Nhitng
I3nh vire nay tuy gan giii nhuwng lai 1 nhitng 13nh
vire phirc tap va can rat nhiéu tai chanh dé chu
toan. Chinh vi thé tac gia chd trwong diéu 38 vai
muc dich tao ra mét loai (category) lanh vurc can
duwoc chinh quyén trung wong théng qua céc sac
luat va tai trg, trong khi dé phai giao trach nhiém
thi hanh cho cac chinh quyén dia phuong vi cac
chinh quyén nay gan giii va nhay bén hon véi
nhu cau cla ct tri. Trén céc 13nh vire nay, thi cac
chinh quyén dia phuong trd thanh hau nhu
nhirng chi nhanh cda chinh quyén trung wong
trong y niém tan quyén ma théi.

Riéng Ianh vuc thdng ké, tuy khong gan giii vai
ngudi dan mét cach cu thé, nhung lai la mot I3nh
vire vd cung quan trong, nhat la cho viéc phan
phdi va tai phan phdi tai nguyén trong qudc gia.
Ly do la vi diéu 51 quy dinh sy tai tro cda chinh
quyén trung wong cho cac chinh quyén dia
phuong phai dit trén nguyén tic “binh dang va
khéng thién vi”. DT nhién dan s6 |a mot yéu td rat
quan trong dé tai trg. Cac chinh quyén dia
phuong duong nhién 13 gan giii nhat va nhay
bén nhat dé dam trach |3nh vic nay.

Piéu 39 (Quyén han chinh quyén dija phwong):
Céac chinh quyén tinh va thanh phd truc thudc

trung wong c6 tham quyén théng qua va thi
hanh cac sac luat trén cac lanh vue sau day

4. Social security
5. Statistics
6. Health

Commentary:

Naturally, at the central level, there will be still
ministers and departments relative to the
powers above. For instance the Education
Department will report to the Vice-President.
However its main duty will be the education
budget, the supervision of the practical
implementation of education policies by local
governments and local administrative units.

With the exception of statistics, other areas
under article 38 above are areas very close to
the people’s daily lives. These are close areas but
require substantial finance to carry out. For this
reason the author stands by Article 38 with the
aim of creating a category of areas necessitating
central legislation and funding, while granting
the power to implement them to local
governments which are closer and more
sensitive to citizens’ needs. In those areas, local
governments become merely quasi central
government agencies within the concept of
deconcentration of powers.

The area of statistics in particular, although not
so close to the people in practice, is extremely
important, especially in the sphere of national
wealth distribution and redistribution. The
reason being Article 51 mandates that financial
support by central authorities for local
governments must be based upon the principle
of “equity and impartiality”. Obviously,
population census becomes an important factor
for financial support. The local governments are
closest and most sensitive to be in charge of this
area of power.

Article 39 (Powers of local governments)

Provincial governments and city governments
direct under central control have the power to
enact legislations and implement them within
their territories in the following areas:
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trong dia phén cta minh:

1. Kinh té&, Tai chanh va thué khéa trir thué lgi
tlre va cac thué lién hé dén cac 1anh vuc thudc
tham quyén chinh quyén trung wong.

Binh Luan:

Cum tir quan trong lién hé dén cac Ianh vyc
quyén lyc cta dia phuong [a cum tir “trong dia
phan cda minh”. Thém vao dd, khi ching ta
giang giai y nghia cla nhirng Ianh vue quyén lyc
nay chdng ta phaiy thirc dén diéu 52 (1) quy
dinh minh thi rdng, néu cé su xung dot quyén luc
gitra chinh quyén trung wong va dia phuong thi
chinh quyén trung vong s& wu thang & mirc do
va trong pham vi cla sy xung dét.

Chéng han, vé dia du, chinh quyén trung wong cé
thau thué vé van dé y té (medical tax hay levy)
trén toan qudc. Diéu nay khong thé ngdn can
mot chinh quyén dia phuong thu thém mét loai
thué vé y té€ khdc, trong dia phuong cdia minh,
mién la hoi dong 1ap phap dia phwong va hanh
phdp dia phuwong théng qua sac luat lién heé.

Tuy nhién, néu chinh quyén trung wong cé sac
luat quy dinh nhitng ngudi cuwu chién binh duworc
mién thué y té&, trong khi d6 mot chinh quyén
tinh, chdng han, van ra sac luat dia phuong thau
thué y té& cac cyu chién binh, thi sic luat dja
phuong nay cé thé bj dua ra thir thach trudce toi
cao phdp vién va néu vi hién thi s& v hiéu luc.

Tuy nhién trén phuong dién thué lgi tire (income
tax) va cac thué& lién hé dén cac 13nh vuc thudc
chinh quyén trung wong, dién hinh dé hiéu nhat
nhu ngoai thuong, qudc phong v.v... thi cac
chinh quyén dia phuong (du la trong dia phan
cGa minh) cling khdng cé quyén thu thué. Tuy
thué lgi tire trong hoan canh tuong déi kém phat
trién cla kinh té Viét Nam, chua dat dén tam
mdrc quan trong thuc su cda nd, nhung véi da
phat trién twong lai, s& tr& nén vé clung quan
trong, va hién phap minh thj quy dinh day la lanh
vue riéng cla trung wong dé cing cd cho y niém
don quyén.

Tuy nhirng I3nh vic quyén luc cda dia phuwong
gi¢i han, nhung dy thao hién phap minh thi hién

1. The economy, finance and taxes except
income tax and taxes related to areas
pertaining to the jurisdiction of the central
government.

Commentary:

The important expression relative to local
powers is the expression “within their
territories”. In addition, when we extrapolate
the meaning of areas of powers, we must be
aware of Article 52 (1) which explicitly states
that, if there is a conflict of powers between the
central and local governments, the central
government will prevail to the extent and within
the limit of such conflict.

For instance, geographically, the central
government may levy a medical tax in the whole
country. This may not desist a local government
from levying another medical tax, within their
territory, provided the local legislative assembly
and executive pass related legislations.

However, if the central government enacts laws
exempting war veterans from medical levies,
while a provincial government for instance,
enacts local laws to raise a medical levies on war
veterans, then local legislations may be
challenged before the Supreme Court and if
found unconstitutional, will be invalid.

However, in relation to income tax and taxes in
areas of powers pertaining to the central
government, examples being foreign trade,
defence etc..., local governments (even within
their territories) will not be able to levy taxes.
Despite the fact that income tax, in the current
state of relative weakness of the Vietnamese
economy, has not yet reached its real level of
importance, but with future developments, it
will become crucial, and the constitution
explicitly defines it as the exclusive area of
power of the central government to consolidate
the concept of the unitary state.

Although the areas of powers of local authorities
are limited, but the draft constitution explicitly
gives constitutional recognition to them and
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dinh hdéa nhitng Ianh virc nay va minh thi trao
quyén lap phap trén céc I3nh vire nay cho céc
chinh quyén dia phuong. Hai bién phap nay
nham muc dich “da cuc héa” (pluralize) quyén
Iwc chinh tri tai Viét Nam, trong khuén khé hé
théng don quyén, hau tao ra mot xa hdi da
nguyén that sy, nhung tranh duoc tinh trang s
quan hung c&* moét dia phuwong tac yéu tac quai.

Chung ta s& c6 tinh trang mot hay nhiéu chinh
dang, tuy khong ndm dugc hanh phap trung
wong nhung cé thé ndm duoc hanh phéap hodc
lap phdp & mét vai dia phwong, trong khi cling cd
thuc lwe chd cudc bau ctr tiép theo. Ching ta sé
tranh duoc tinh trang mot phe nhdm hoac chinh
dang duy nhat khi ndm duoc hanh phép trung
wong 13 ndm quyén tuyét ddi dé khéng ché chinh
trwong va toan dan.

. Cau céng va dudng sa.

.Y té.

. Gido duc

. Quy hoach dat dai.

. K¥ nghé, néng nghiép va ngw nghiép.

. Caclanh vuc tir thién va vo vi logi.

. Tai san hodc no nan cda tinh hodc thanh pha.
. Canh sat va tri an.

CoONOULPA,WN

Binh Luan:

Cac 13nh vy tir (2) dén (4), (6) va (9) déu la
nhitng 1anh vue ma chinh quyén trung uvong
cung chiju trach nhiém trén toan qudc. Cac chinh
quyén dia phuong chiu trach nhiém trong dia
phan cta minh. Diéu 52(1) cha hién phép sé diéu
hop tuong quan gitta 2 cap chinh quyén. Hau
qua duwong nhién s& 12 sy bé tuc cho cac nhu cau
lién hé tly theo hoan canh dia phuong, va
phuong tién tai chanh dia phvong, dé dap tng
v&i nhu ciu cla tirng dia phuong. Vi du chinh
quyén trung uvong, theo diéu 37(6), chiu trach
nhiém vé van dé giao théng va lo cic van dé
dudng sé trén toan qudc, ké ca nhitng duong sa
trong mot tinh. Tuy nhién chinh quyén tinh van
c6 thé chi phi dé ting cwdng thém vé phuong
dién nay theo diéu 39 (2) trong pham vi cda tinh.
Canh sat va tri an cling vay. Cé thé c6 ca 2 luc
lwgng canh sat va tri an: Mét cla trung wong va
mdt cla dia phwong. Tai Uc ching ta thay c6 2
luc lwgng (lién bang va tiéu bang). Mbi lyc luvgng

grants local governments the authority to
legislate in these areas. These two measures are
designed to pluralize political powers in Vietnam,
within the confines of a unitary system, in order
to create a truly pluralist society, while avoiding
a state of anarchy with local warlords fighting
each other beyond central control.

We shall have a situation where one or more
political parties, although not able to hold
executive power at the central government level,
but can hold executive or legislative power in a
few local areas, while consolidating forces
pending the next election. We shall be able to
avoid circumstances when a group or sole
political party holds executive power at the
centre, it holds it absolutely to control the body
politic and the entire people.

2. Sewers and roads

. Health

. Education

. Land management and planning

. Industries, agriculture and fisheries

. Charitable and non-profit areas

. Assets and liabilities of the province or city

. Police and security

OCooONOOTUVBA_AW

Commentary:

Areas of power from (2) to (4), (6) and (9) are
areas that the central government is responsible
for across the nation. Local governments are
responsible for them within their territories.
Article 52 (1) will regulate the relationship
between these 2 levels of government. The
natural consequence would be the
complementation of related needs in accordance
with local circumstances, and local financial
means, to satisfy the requirements of each local
area. For instance the central government, under
Article 37 (6) is responsible for transport and
roads in the whole country, including provincial
roads in one province. However, the provincial
government may spend money to strengthen
this aspect in accordance with Article 39 (2)
within the jurisdiction of the province.

The same rule applies to police and public
security forces: There is one belonging to the
central government and one to the local
government. In Australia, there are 2 police

107




hanh x{r trong pham vi quyén lyc va Ianh dia cla
minh.

Riéng cac lanh vuec (5), (7) va (8) la nhitng lanh
vire thude ddc quyén cla céc dia phuong va
dugc minh thi hién dinh hda. C6 thé néi day Ia
nhirng I3nh vire nén tang cla cac chinh quyén
dia phwong (clung véi cac lanh vieec 10 va 12 sé
ban dén sau) quy dinh vi tri khdng thé chdi bo
cla cdc chinh quyén dia phuong. Pang chay
nhat 13 13nh vue quy hoach dat dai 1a moét [3nh
vc quan trong va gay nhiéu tdc déng x3 hoi,
cling nhu hdu qua vé kinh té va tai chanh. Tac gia
tin tudng rang cac chinh quyén dia phuong Viét
Nam s& c6 dd kha nang Ianh trach nhiém nay, va
cdc tda an sé giai quyét nhirng xung dot hoic
tranh chdp néu cd xay ra. Ching ta khéng thé vi
ngai nhitng khé khin trudc mat ma trao tat ca
nhirng Ianh virc quan trong cho trung wvong
duoc.

10. Phuc hwng van héa va bdo ton di tich lich
str.

Binh Luan:

Day la mot 1anh vue vo cung quan trong ma &
binh dién trung wong, phd téng théng chiu trach
nhiém. Tuy nhién sy déng gdp cla dia phuong
khong thé thi€u sét, nhat |a sy dong gép cla hé
théng lang x3 ¢6 truyén, vdi nhitng phong tuc
tap quan cua cac dia phuwong lwu truyén cho cac
doi sau.

11. Ché dd lao ddng va lrong bong ctia cac vién
chirc trong tham quyén cGia minh ké ca cac chire
vu déan ctr.

Binh Luan:

Day la mét 1anh vyee ddc 1ap cda chinh quyén dia
phuong. Mét vién chirc cda chinh quyén dia
phuong, véi trach nhiém twong ty mot vién chirc
chinh quyén trung wong (chang han mot ky su)
c6 thé 1anh lwvong cao hon mét ngudi & cap lién
bang, néu chinh quyén dia phuong nhan thay cé
nhu cau. P&u nay ndi lén sy binh ddng cia moi
cap chinh quyén, trong pham vi hién phap quy
dinh, va s& 13 mdt dong gép cu thé vao tién trinh

forces (federal and state). Each police force
exercises their duties within their areas of power
and jurisdiction.

In particular, areas of powers (5), (7) and (8) are
privileges of local authorities and are explicitly
enshrined in the constitution. It is reasonable to
say that these are the fundamental areas of
powers for local governments (together with
areas 10 and 12 that we shall discuss
subsequently) affirming the undeniable
relevance of local governments. Most
remarkable is the area of land management and
planning which is essential and generates much
social impact as well as economic and financial
consequences. The author believes that local
governments in Vietnam will have sufficient
capacity to handle this responsibility and the
courts will resolve all conflicts if and when
conflicts arise.

10. Cultural restoration and the protection of
historical vestiges.

Commentary:

This is an area immensely important and at the
central level, the vice-president is responsible
for. However local contributions cannot be
ignored, especially the contributions of the
system of traditional villages, with customs and
mores passed down through generations of
residents.

11. Labour regimes and remunerations of all
officials within their jurisdiction including
elected officials.

Commentary:

This is an independent area of power of local
governments. An official of a local government,
with responsibilities similar to their equivalent in
the central government (for instance an
engineer) may be paid a higher salary than the
one at the centre, if the local authority perceives
such a need. This illustrates the equality
between levels of government, within the
confines of the constitution and will contribute
concretely to the process of active
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dan chd hoa tich cyc tai Viét Nam. Trén nguyén
tac, chi c6 hién phap va luat phap la t8i cao. Moi
cd nhan va cap chinh quyén chi la nhitng hitu thé
phap Iy binh dang trwdc luat phap.

12. An dinh s& lwgng va ranh gidi giita cac don
vi hanh chanh trong pham vi cac tinh va thanh
phé trwc thudc trung wong

13. Ché dd va phwong thirc quan tri cac don vi
hanh chanh trong pham vi cac tinh va thanh
phé tryec thudc trung wong.

Binh luan:

Hai diéu trén duoc tac gid suy gdm rat nhiéu
trudce khi quyét dinh hién dinh héa nhdm dem lai
chiéu sau cho y niém dia phuong phan quyén,
nhung luén nam trong khuon khé cta y niém
don quyén thay vi lién bang cGa Viét Nam.

Diéu 40 (Cac lanh vuc quyén han con lai):

Tat ca nhirng linh vurc nao khong dwoc nhic téi
trong chuong V déu thudc vé tham quyén cua
chinh quyén trung wong. Tuy nhién v&i sy déng
thudn cha céc chinh quyén tinh va thanh phé
truc thudc trung wong lién hé, chinh quyén
trung wong c6 thé thong qua cac sat luat nhwng
chuyén quyeén thi hanh céc sac luat nay cho cac
chinh quyén tinh hodc thanh phé nay.

Binh Luan:

M6t ban hién phap khong thé nao quy dinh tat
ca moi lanh vuc quyén lyc trong mét qudc gia
trong moi thoi diém va hoan canh. Chinh vi thé
nhirng quyén luc con lai (residual powers), néu
cd, can phai dugc quy dinh rd rét |a s& thudc vé
thdm quyén cla co quan quyén lyc nao. Trong
mot hé théng lién bang thi thong thudng thudc
tiéu bang. Tuy nhién trong hé théng don quyén,
theo t6i nght, phai thudc vé trung wong thay vi
dia phuong. Biém then chét, trong du thao hién
phap, 13 quy dinh cho phép trung wong cé thé
chuyén quyén thi hanh cac I3nh viure nay cho céc
dia phuwong véi s déng thuan cla cac chinh
quyén dia phuong lién hé. DT nhién cac chinh

democratization of Vietnam. In principle, only
the constitution and the law are supreme. All
individuals and levels of government are only
legal entities equal before the law.

12. Determine the number of and boundaries
between administrative units within provinces
and cities under direct central control

13. Regimes and measures to administer
administrative units within provinces and cities
under direct central control

Commentary:

These two articles have been the subject of
much thought on the part of the author prior to
being given constitutional recognition, in order
to deepen the concept of decentralization of
powers within the unitary regime in Vietnam as
opposed to the federal regime.

Article 40 (Residual powers):

All areas of power not mentioned in Chapter V
will belong to the central government.
However, with the consent of related
governments of provinces and cities under
direct central control, the central government
can enact legislations but transfer their
implementation to these provincial and city
governments.

Commentary:

A constitution cannot define all areas of power
of a nation at all times and in all circumstances.
For that reason, residual powers, if any, must be
clearly allocated to the appropriate jurisdiction.
In a federal political system, they normally
belong to the states. However, in a unitary
political system, in my view, they must belong to
the central government instead of the local
governments. The crucial point, in the draft
constitution, is to provide for the central
government the discretion to transfer the
implementation of these areas to the related
local governments “with their consent”.
Obviously, local governments may negotiate on
the conditions of their consent, including
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quyén dia phuong cé thé thuong thuyét nhirng
diéu kién cta si dong thuan nay, ké ca nhirng
diéu kién tai tro tai chanh hop ly nita.

Chuong VI: Ché Pd Bau Clr Hanh Phép Va Lap
Phap Tir Trung Uong Pén Dia Phwong Gom Cac
Tinh Va Cac Thanh Phé Trwc Thudc Trung Uong.

Binh Luan:

Toan bd chuong VI, diéu 25 (1) va diéu 39 (12)
phdi hop vdi nhau va tao ra cdc dudng nét chinh
cho luat bau clr hanh phap va lap phap tir trung
uvong dén cac dia phwong. Theo diéu 41 (2)
ching ta nhan thay nhu sau: Vao ndm 2016 dan
s6 Viét Nam khoang 92,7 triéu. Diéu nay cé nghia
|3 dan s6 chuing ta s& 6n dinh & khoang 100 triéu.
Néu hién phap ching ta quy dinh cho don vi
tranh cl vao ha vién cla chinh quyén trung vong
la 500,000 nguoi dan moét don vi thi chdng ta sé
c6 200 don vi trén toan qudc bau dan biéu theo
16i don danh. Theo diéu 41(2) (x) quy dinh, s&
dan bi€u bau theo danh sach lién danh gap 2 Ian
s6 dan biéu theo don vi don danh. Nhuv thé 1a ha
vién s& c6 khoang 600 dan biéu dai dién cho 100
triéu dan. S6 dan biéu s& ting |&én hodc giam di
vGi da tang hodc d6 gidm cda dan sé.

Ciling vao ndm 2016 Viét Nam c6 khodng 50 tinh
va thanh phé tryc thudc trung wong nhu 1a
nhitng don vi dia phwong chinh yéu. Theo diéu
41(3) ching ta s& c6 khoang 100 thuwgng nghi st
trong thugng vién qudc hoi.

Diéu 41 (Ché do bau ctr):

Bau clr s& tién hanh theo luat dinh. Tuy nhién
cac diéu can ban sau day can phai tudn hanh:

1. Hanh Phap tai trung wong (Téng Théng va
Phé Téng Thong trong cung lién danh trén toan
qudc) va dia phwong (Tinh Trwdng va Phé Tinh
Trwdng trong cung mdt lién danh trong tinh,
hodc Thi Trwéng va Phé Thi Trwé'ng trong clung
mét lién danh trong thanh phd) phai bau phiéu

conditions for reasonable financial support.

Chapter VI: Regime of election of the executives
and legislatives from the centre to localities
including provinces and cities under direct
central control.

Commentary:

The entire chapter VI, Article 25 (1) and article
39 (12), in combination, outlines the laws
relative to the elections of the executives and
legislatives from the centre to localities.
Pursuant to Article 41 (2) we make the following
observations: in 2016 the estimated population
of Vietnam stands at 92.7 millions. This indicates
that our population will stabilize at around 100
millions. If our constitution mandates that each
electorate for the lower house at the central
government level shall have a population of
500,000, then we shall have 200 electorates
nationally to elect individual candidates.
According to Article 41 (2) (x), the number of
members of the lower house to be elected from
the party list shall be twice the number of those
from single seat electorates. Thus the lower
house will have about 600 representatives to
represent 100 million people. The number of
representatives will increase or decrease
depending on the growth or reduction in
population.

Also in 2016, Vietnam has about 50 provinces
and cities under direct central control as basic
local units. According to Article 41 (3), we shall
have about 100 senators in the Senate or upper
house of Congress.

Article 41 (Electoral regime):

Elections will take place in accordance with law.
However, the following basic conditions must
be complied with:

1. The executives at the central level (the
president and vice-president in the same ticket
nationally) and local level (provincial chiefs and
deputy provincial chief in the same ticket in the
province, or mayor and deputy mayor in the
same ticket in the city) must be elected by
secret ballot, the successful ticket must reach
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kin, lién danh dac clr phai dat dén da so tuyét
d6i. Néu két qua chinh thirc vong dau khong hoi
du diéu kién nay thi bau clr vong nhi phai dwoc
t6 chirc trong vong mét thang ké tir ngay cé két
qua. Vong nhi chi 2 lién danh cao phiéu nhat
dwoc quyén tranh ctlr, sau khi d3 loai trir nhirng
lién danh cao phiéu ho'n nhwng d3 rat lui hop
phap, néu cé. Sau vong nhi, lién danh cao phiéu
hon sé thang ctr.

Binh Luan:

Mot cach van tic cé 2 phuong phdp bau cir hanh
phap hién hanh trén thé gidi: Phuong phap c6
dién 13 “ngwa chay vé nhat” va phuong phap mai
hon 13 “da s6 2 vong”. Dy thdo hién phéap cho
rang phuong thirc dau tién cé qua nhidu bat
cong, va khdong du su nhay bén dé thé hién da s6
Idng dan. Chinh vi thé chung ta phai chd truong
phuwong thirc bau clr “da s8 2 vong”. Bang
phuong thirc nay cung véi phuong thire bau clr
“dai dién theo ty I&” (proportional
representation) dp dung cho ha vién va diéu 15
quy dinh bau clr |a mét nghiia vu cé tinh cach bat
budc, dy thao hién phap s& giam thiéu t8i da anh
hudng qua manh cla gidi tu ban, gidi nha giau,
trén chinh truong, vi thong thwong nhirng gidi
nghéo khé va lao ddng it y thirc vé quyén bau clr
cla minh. Céc cudc nghién ctru thong ké cho
thay rang gidi lao dong va nghéo khé thong
thuwong khdng hanh xtr quyén bau clr thuwong
xuyén bang gidi nha giau. Cling chinh vi ly do
nay, ngay ca trong cac nudc dan chid ky nghé
phat trién, ching ta cling thay nhirng su bat
céng xa héi hién nhién, vi khi ngudi dan nghéo
khéng hanh x& quyén bau clr. Hdu qua 1a 3nh
huwdng clia ho ddi véi cac chinh sach cta chinh
ph0, nhat |a trén phuong dién tai phan phdi cha
cai (wealth redistribution), khéng phu hop véi ty
I& that su cla ho trong dan s qudc gia. K&t qua
13 céc chinh séch chinh phd ngay cang dao sdu hé
chia ré gilta ngu0i giau va ngudi nghéo trong xa
hoi.

Ché d6 bau clr cwdng bach la mot bién phap dan
chl vé cung tich cyc dé€ quan binh hda x3 hoi.
BAu cr da s6 2 vong dugc coi nhu 13 dan chd
hon “ngwa chay vé nhat” va dang dwoc ap dung
tai cac quéc gia nhuw Phéap, Ao qudc, Nga S6
v.v...M6t vu diém nira cla phwong phap bau clr

the absolute majority. If the official result does
not provide for this condition then a second
round election must be organized within one
month of the date of the result. Only two
tickets with the highest vote can participate in
the second round, after the elimination of
tickets with higher votes but lawfully
withdrawn if any. After the second round, the
ticket with the higher vote will win the election.

Commentary:

In a nutshell, there are 2 methods to elect the
executive branch in the world: the traditional
one is the “first past the post” method and the
newer one is the “two round majority”. The draft
constitution proposes that the first method is
too unjust and not sensitive enough to reflect
the will of the majority of the people. Thus we
should promote the two round majority method.
With the combination of this method and the
proportional representation method applicable
to the election of members of the lower house
and Article 15 mandating voting as a compulsory
duty, the draft constitution will minimize the
strong influence of capitalists, the wealthy class,
in political matters, because generally the poorer
people and working class are less aware of their
voting rights. Studies in statistics have shown
that the working class and disadvantaged people
usually do not exercise their voting rights as
much as the wealthy class. For this very reason,
even in industrialized and advanced
democracies, we can still witness obvious social
injustices, because the poorer people do not
exercise their right to vote. The effect is that
their influence on government policies,
especially in relation to wealth redistribution,
does not reflect their true proportion in the
national population. The result is that
government policies with time tend to widen the
gap between the rich and the poor in society.

The regime of compulsory voting is a very
positive measure to rebalance society. The two
round majority voting method is considered
more democratic than the first past the post
method and is currently applicable in France,
Austria, Russia etc...Another advantage of the
two round majority method is that it avoids
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da s6 2 vong la tranh duoc tinh trang cac cd
nhan hay dang phai nhiéu tién, mudn khuynh
lodt chinh trudng bang cach bé tién ra dé dang
dung nhirng &rng ctr vién cudi, cung lap trwong
hodc lap trudng tuong ty véi déi tha cha minh,
dé chia bt phiéu déi tha.

Uu diém hién nhién nita 1a ching ta s& chac chan
rang lién danh dac cr s& duoc da s6 tuyét doi
bau lén.

2. Ha Vién Quéc Hoi va cac Hoi Dong Lap Phap
cua cac tinh hodc thanh phé truc thudc trung
wong phai bau phiéu kin nhw sau:

(i) C6 2 hinh thirc tranh ctr song hanh: irng clr
don danh truc tiép tir cac don vij tranh cir lién
hé, hodc trng clr theo danh sach irng vién chinh
thirc dwoc cac chinh dang thanh 1ap. Clr tri
trong cac don vi tranh cilr s& bau cho cac ca
nhan tranh ctr. Clr tri toan quéc hodc toan tinh
hay thanh phé lién hé s& bau cho toan thé chinh
dang theo danh sach .

(ii) M6i dorn vi tranh ctr chi dwoc cr mot dan
biéu hodc nghj vién vao Ha Vién Qudc Hoi hoic
Hoi Dong Lap Phap lién hé. Ung vién nao dat
dwoc da s6 twong d6i sé dac clr.

(iii) Pon vi tranh ctr Ha Vién do Uy Ban B3u Cir
Qudc Gia quy dinh theo chwong IX trén cac
nguyén tac sau day:

(iv) M6i tinh va thanh phd trwc thudc Trung
U'ong chia thanh nhirng don vi tranh clr trung
binh 500.000 dan méi don vi.

(v) Tinh hodc thanh phé tryc thudc trung wong
¢6 it nhat 1 don vi cho du dan s6 thap hon
500.000

(vi) Khi dan sé thing du trong tinh hodc thanh
phé trye thudc trung wong khdng dat dén
300.000 thi khong dworc thanh 1ap dorn vi tranh
cr thém ma dan sé thing du nay duoc phan
phéi déu cho cac don vi khac

(vii) Dan s6 can cir trén thdng ké chinh thirc
mé&i nhat cta chinh phu.

(viii) Don vi tranh clr HH6i Dong Lap Phap Dia
Phuwong la cac quan, huyén va nhirng don vi
trwe thudc khac

situations where individuals or parties who are
wealthy and wish to manipulate the body politic
by fronting bogus candidates, with policies
identical or similar to their opponents, in order
to reduce their vote.

Another obvious advantage is that we are certain
that the winning ticket will be elected by an
absolute majority.

2. The House of Representatives and Legislative
Assemblies of the provinces and cities under
direct central control must be elected by secret
ballot as follows:

(i) There are 2 parallel methods of standing for
election: individual candidates direct from
related electorates, or as part of lists of
candidates officially formed by political parties.
Voters in electorates will vote for individual
candidates. Voters in the whole country or the
whole province or city in question

Will vote for the whole party according to the
lists.

(ii) Each electorate can only elect one
representative or deputy to the House of
Representatives or related local legislative
assembly. The candidate with a relative
majority will be elected.

(iii) The House of Representatives electorates
will be determined according to Chapter IX on
the following principles:

(iv) Each province and city under direct central
control shall be divided into electorates with an
average population of 500,000 each.

(v) Each province or city under direct central
control will have at least 1 electorate even
when they have a population below 500,000
(vi) If the surplus population in a province or
city under direct central control does not reach
300,000 no additional electorate can be formed
but the surplus population will be evenly
distributed to other electorates.

(vii) The population will be based on the latest
official census of government.

(viii) Electorates for elections to the local
legislative assemblies are the urban, rural
districts and other units under immediate local
control.
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(ix) Sau khi d3 c6 két qua cudc bau ctr tir cac
don vi tranh clr, moi chinh dang sé dwoc bo
sung bang mot s tng vién dac cl tir trong
danh sich d3 ndp véi muc tiéu Iam cho sé trng
vién dac ctr ciia mdi chinh dang dat dén con sd
twong xirng nhat vai ty 1é s6 phiéu téng quat
ma ho dat dworc. Cac rng clr vién dac clr tir cac
dorn vi tranh cir khdng duworc thay déi.

(x) S8 lwgng (rng vién dac clr tir danh sach cao
gap 2 lan sé don vi tranh clr toan quéc, toan
tinh hodc toan thanh phé tryc thudc trung
uwong.

(xi) Chinh dang nao khéng dat dwoc ty 1& s6
phiéu 5% toan qudc tré Ién (cho Ha Vién) hoac
toan tinh hoac toan thanh phé truc thudc trung
wong (cho Hi Dong Lap Phap Dia Phwong) sé
khong dwgc bd sung tir danh sach.

(xii) Chinh dang nao dat dwoc con s6 (rng vién
dac clr tir cac dorn vj tranh clr cao hon ty 1é s&
phiéu toan quéc hodc toan tinh hodc toan
thanh phd ma ho cé, sé dwoc giira s6 ghé thang
duw.

(xiii) Cac chirc vu chti tich va phé chi tich ha
vién ciing nhw chi tich va phé chu tich hdi déng
lap phap dia phrong do cac dan biéu va nghi
vién lién hé bau lén trong vong 8 tudn sau ngay
c6 két qua bau ctr, tir hang ngii cac dan biéu va
nghi vién dac ctr.

Binh Luan:

M6t cach tém lwgce ( www.fairvotecanada.org)
c6 3 thé thirc bau clr dai dién theo ty 1& chinh:
Th nhat 13 “danh sdch dang phai”, thi nhi la “ty
|& hdn hop” va thit ba la “phiéu don chuyén
nhuong”.

Danh sach dang phai:

C tri hodc toan quéc, hodc quédc gia chiara
thanh nhiéu don vi cé nhiéu ghé, sé bau cho lién
danh thay vi tirng &ng clr vién. Dang hodc phe
nhdm nao cé nhiéu phiéu thi sé dwoc nhiéu ghé

(ix) After the result of voting in electorates,
each political party will be complemented with
a number of successful candidates from the list
already submitted with the aim of making the
number of successful candidates for each
political party reach the numbers most
accurately reflecting the proportion of total
votes they have achieved. The successful
candidates from electorates remain unchanged.

(x) The number of successful candidates from
the list is twice the number of electorates in the
country or province or city under direct central
control.

(xi) A political party unable to achieve a
proportion of 5% of the national votes (for the
House of Representatives) or the whole
province or city under direct control (for the
local legislative assembly) will not be entitled to
complementation from the list.

(xii) The political party achieving a number of
successful candidates from electorates higher
than the proportion of votes they obtain
nationally or in the province or city, will be able
to keep the extra seats.

(xiii) The positions of speaker and deputy
speaker of the House of Representatives or
speaker or deputy speaker of the local
legislative assemblies will be elected by the
related representatives and local deputies
within 8 weeks of the election results, from the
ranks of elected representatives and deputies

Commentary:

In summary (www.fairvotecanada.org) there are
3 types of main proportional representation
ballots: The first is “party list”, the second is
“mixed proportional” and the third is “single
transferable vote”.

Party list:

The national electorate or nation, divided into
multi-seat electorates, will vote for tickets of
candidates in lieu of single candidates. The party
or group with more votes will be awarded more
seats. Usually, each country can be divided into
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nhat. Thong thudng mét qudc gia co thé chiara
lam nhiéu don vi tranh ¢t va mdi don vj cé nhiéu
ghé dai dién (multiseat electorates). Tuy nhién
dieu nay khdng nhat thiét bat budc. Cac qudc gia
theo hé thdng nay gém cé cac nudc thudc ban
dao Scandanevia, Hoa Lan, Ao, Do Thai va Nam
Phi.

Ty 1é hén hop:

Clr tri bau theo mdt md thire hdn hop gitra
“ngua chay vé nhat” va “danh sach dang phai”
nhu trong trudng hop dy thao hién phép ap
dung cho bau ctr ha vién va héi dong 1ap phap
mdi don vi dia phuong. Mai clr tri trong mot don
vi tranh clr d€n ngay bau clr s& bau 2 lan. Lan th
nhat dé chon (rng clr vién cho don vi tranh ct
noi minh cu ngu va lan th nhi cho danh sach
dang phai minh chon lya trén toan quéc hodc
toan tinh hodc toan thanh phé. Trong trudng
hop Viét Nam, khi d3 cé nhitng don vi tranh ci
ha vién cho moi vung thi khéng can chia cd nwdc
ra lam nhiéu “don vi tranh cr nhiéu ghé&” cho cac
danh sach dang phai nira. Néu bau clr ha vién thi
dan chung s& bau cho toan qudc va néu bau clr
héi déng 1ap phap dia phuwong thi dan chidng sé&
bau toan dia phuong lién hé. Céc quéc gia theo
hé théng nay gdbm Tan Tay Lan, Drc Quéc sau dé
nhi thé chién, T6 Cach Lan va Wales.

Phiéu don chuyén nhugng:

Phuwong thirc nay cling x&r dung danh sach t&rng
cl vién theo dang phai hodc phe nhém. C4 nhiéu
“don vi tranh ctr nhiéu ghé&”. Mdi phe nhém hodc
dang phai cé quyén dua ra nhiéu (rng cl vién téi
da bang s6 ghé tdng quat c6 thé dac ctr. Tuy
nhién c(r tri c6 thé bau cho tirng &ng cr vién
thay vi danh sich dua ra. Clr tri c6 thé xép hang
cac ng clr vién (1,2,3 v.v......) theo dang cap
chon lyc clia minh. Ung clr vién ndo du tuc s6 thi
duwoc dac clr. Cong thirc todn hoc tinh tdc s6 nhw
sau:

Tuc S8 = (Téng s6 phiéu /chia cho s6 ghé c6 thé
dac clr + cong mot) + cong mot. Tie 1a néu téng
s6 phiéu 1a T va s6 ghé cé thé dac cir 1a G thi
cong thirc cé thé viét nhu sau:

Tac S6 = (T/G+1) + 1.

several electorates and each may have several
representatives. But this is not compulsory.
Nations following this system include those in
the Scandinavian peninsula, the Netherland,
Austria, Israel and South Africa.

Mixed proportional:

The electorate follows a mixed method between
first past the post and party list as in the case of
the draft constitution applicable to the House of
Representatives and local legislative assemblies.
Each voter in an electorate will vote twice. The
first vote to choose the candidate for the
electorate of their residence and the second
time for the party list of their choice nationally
or provincially or city-wide. In the case of
Vietnam, when we have local electorates, there
is no need to divide the country into multi-seat
electorates for party list. The voters will cast
their votes nationally for the House of
Representatives and province-wide or city-wide
for the local legislative assemblies. Nations
following this model include New Zealand,
Germany after World War Il, Scotland and
Wales.

Single transferable vote:

This method utilizes party candidate lists or
group candidate lists. There are several multiseat
electorates. Each group or party can propose a
number of candidates not exceeding the total
number of candidates available. However voters
can vote for individual candidates in lieu of the
list proposed. Voters may rank candidates (1,2,3
etc...) in accordance with their preference. The
candidate who reaches a quota will be elected.
The mathematical formula to calculate is as
follows:

Quota= (total votes/by the number of total seats
available + 1)+ 1. That is if the total votes are T
and the number of seats available are G, then
the formula can be written as:

Quota= (T/G+1) +1
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Nhuw vay c6 nghia |3 trong mét don vi ¢d 5 ghé thi
tlc s6 sé 1a mot phan sau téng s6 phiéu cong
moét. Va trong mot don vi 6 ghé thi tlc s6 sé a
mot phan bay téng s phiéu cdng mot.

Khi tic s6 da dat dwoc va cac phiéu s6 mot d3
dém xong thi nhitng phiéu du cla ng vién dac
clr s& dwoc chuyén nhugng theo ding y nguyén
cla ct tri cho &rng vién k& tiép. Tién trinh nay
tiép tuc cho dén khi tat ca cac ghé déu cé tng
vién déc clr. Cac qudc gia theo hé thdng nay gom
Ai Nhi Lan (ca Nam 14n B3c), Malta, O Uc Chau thi
ap dung cho Tasmania va Australian Capital
Territory va Thwgng Vién Lién Bang.

M6t cach téng quat, trong 3 phuong thirc “dai
dién theo ty 1&” néu trén thi phuong thire tha
nhi “ty 1& hdn hop” cé vé phu hgp nhat cho tinh
hinh chinh trj tai Viét Nam nhu la phuong thirc
bau ha vién. Phuong thirc thi nhat “danh sach
dang” c6 khuyét diém twong d6i tram trong 13
ngudi dan tirng don vi khdng dwoc quyén chon
ca nhan ngudi dai dién ma minh wa thich cho
don vi cda minh. Phuong thire thr 3 c6 khuyét
diém twong ddi tram trong 13 phirc tap va kho
hiéu ddi vai mot qudc gia ma trinh d6 dan chd
chua duogc phat trién téi da. Chi cé phwong thire
th& nhi vira dem lai s nhay bén cho y dan (s6
dan biéu s& twong xirng v4i mirc dé Gng hé cla
nguoi dan cho tirng phe nhém hodc dang phai)
ma déng thoi cling cho phép ngudi dan dia
phuong cé tiéng ndi tryc tiép bau cho mét cd
nhan minh chon lya, trong don vi tranh ct dia
phuong cdia minh.

Khi diéu 41 cla dy thao dugc ap dung thi ha vién
sé co khdang 200 don vi tranh clr ha nghi vién va
400 ghé ha nghi vién tranh clr theo danh séch
dang phai. Ha vién s& c6 téng s6 la khodng 600
dan biéu. Dang chiém duwoc da s6 clr tri s& ndm
duwoc da s6 trong ha vién. Ty s& dan biéu ciia moi
dang s& tuwong xirng vai ty s6 phiéu dng hd. Néu
dan sé ching ta tang |&n thi s6 dan biéu s& tdng
theo va nguoc lai. Néu diéu khodn bau clir duorc
tu chinh tdng dan sé trong mét don vi lén, thi s
dan biéu trong ha vién s& gidm va néu tu chinh
gidm dan s6 trong mdi don vi thi s6 dan biéu sé&
tang lén.

Thus in an electorate of 5 seats the quota will be
one sixth of the total vote plus one. Andina 6
seat electorate the quota will be one seventh of
the total votes plus one.

When the quota has been reached and votes
counted, the excess votes of a candidate will be
transferred to the next candidate according to
the wishes of the voter. This process will
continue until all seats have been taken by
candidates. Nations following this system include
Ireland (both North and South), Malta, Australia
(in the state of Tasmania, the Australian Capital
Territory and the Federal Senate)

In short, of the 3 methods of proportional
representation above, the second one which is
mixed representation appears to be most
suitable for the political situation of Vietnam as
the method for election to the House of
Representatives. The first method of party list
has a relatively serious drawback in that local
people have no right to choose the
representative of their liking in their own
electoral unit. The third method has a relatively
serious drawback in that it is complex and
difficult to understand for a country whose level
of democratic awareness has not developed to
the optimum level. Only the second method can
be both sensitive to the people’s will (the
number of representatives will reflect the
proportion of popular support for each group or
political party) and at the same time would allow
local people a direct voice to elect an individual
of their choice, in their own local electorate.

When Article 41 of the draft constitution is
applied, there will be about 200 electorates for
the House of Representatives and 400 seats of
this lower house available according to the party
lists. The lower house will have a total of about
600 representatives. The party with the majority
of voters support will control the majority of the
lower house. The proportion of representatives
of each party will accord to the proportion of
electoral support they receive. Any increase in
population will result in an increase in number of
representatives and vice versa. If provisions for
elections are amended to increase the
population of each electorate then the number
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3. Thwong Vién Qudc Hdi phai bau phiéu kin va
don danh nhu sau:

Cr tri moi tinh hodc thanh phd trwe thudc trung
wong dwoc quyén bau 2 thuwong nghi si vao
Thwong Vién Qudc Hoi. Hai irng vién duoc s6
phiéu cao nhat sé& dac clr. Cac chirc vu chi tich
va pho chd tich thwong vién dwoc cac thwong
nghi si bau l&én trong vong 8 tuin sau ngay c6
két qua bau ctr tir hang ngii cac thuwgng nghi si.

Binh Luan:

DAy 13 co quan dan clr duy nhat con duoc bau
theo thé thirc “ngwa chay vé nhat”. Tuy nhién vi
mdi tinh hodc thanh phé truc thudc trung wong
c6 thé dugc 2 (rng vién dac clr, nhitng bat cong
va tinh céch thi€u dai dién cla phuong thirc bau
cl* nay phan ndo giam thiéu, vi xac xuat 2 rng
vién dac clr nay quy tu duoc it nhat 50% s6
phiéu cao hon 13 trudong hop chi cé mét &ng vién
dac clr.

Vi s6 tinh va thanh phé tryc thudce trung wong
hién nay (khoan 50 don vi), thuong vién s& co
khoang 100 thwong nghi si, dé dai dién cho
quyén loi clia céc don vij dia phwong chinh dudi
cap trung wong. Cling nhu tai Hoa Ky, cac chirc
vu thugng nghi st (cling nhu céc chirc vu tinh
trudng hodc thi trudng tai Viét Nam, von ky thuec
mét phan ndo twong duwong vdi chirc vu thdng
d&c tiéu bang tai Hoa Ky) s& |a nhitng ban dap
cho nhitng khudén mat sang gia, tranh clr cac
chirc vu téng thdng va pho téng théng trong
tuong lai.Céc chirc vu nay cling |a cac diém tya
rat tdt cho cac dang phai khac nhau dé phat huy
thuc t& quan diém da nguyén bang quyén luc va
anh hudng thuec té trén chinh treong.

4. Tong Thang s& cdng bo cac ngay tdng tuyén
cl cac co’ cau chinh quyén trung wong va dia
phwong. Bau ctr phai dién ra khong sém hon 3
thang tir ngay man nhiém ky, trong mot ngay

of representatives in the lower house will
decrease and if the amendments require a
reduction in population in each electorate then
the number of representatives will increase.

3. The Senate will be elected by secret ballot
and individual candidates as follows:

Voters in each province or city under direct
central control can elect 2 senators to the
Senate. The 2 candidates with the highest votes
will be elected. The positions of president and
vice-president of the Senate will be selected by
the senators from among their ranks within 8
weeks from the date of the election resulit.

Commentary:

This is the only elected organ to be elected via
the first past the post method. However,
because each province or city under direct
central control can have 2 successful candidates,
inequities resulting from the unrepresentative
characteristics of this method is somewhat
reduced, because the probability of 2 candidates
gathering at least 50% of the votes is higher than
in the case there is only one successful
candidate.

With the current number of provinces and cities
under direct central control (about 50 units), the
Senate will comprise about 100 senators, to
represent the interests of the main local units
below the central government. Similar to the
USA, positions of senators (as well as provincial
chiefs or mayors in Vietnam, in essence
equivalent to positions of state governors in
America) will be stepping stones for rising stars,
to stand for elections to positions of president
and vice-president of the future. These positions
are also very good citadels for various political
parties to put into practice the pluralist principle
through their concrete power and influence on
the body politic.

4. The president will announce the date of
general election for central and local
government organs. The election must take
place not earlier than 3 months from the date
of expiry of the terms of office, on a Sunday.
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Chi Nhat. Cong bd phai dwa ra tir 6 dén 7 thang
trwdc ngay bau cir.

5. Ngay tdng tuyén clr cac co’ ciu chinh quyén
dia phuong sé dién ra 2 ndm sau ngay tong
tuyén clr trung wong, sai biét trwé'c sau khéng
qud 1 thang.

Binh luan:

D4y la nhirng diéu khoan hoan toan cé tinh tha
tuc. Bau clr trung wong va dia phuong cach nhau
2 ndm la dé nhan dan phan biét rd gitta 2 cap
chinh quyén va mirc dd quan trong cta ca 2 bén.

Chuwong VII: Dv Thao Hién Phap.

Chuong VII: Quyén han ctia Hanh Phéap Va Lap
Phap Tai Pia Phvong:

Binh Luan:

Né&u ching ta quan niém cac chinh quyén dia
phuong 13 moét trong nhirng nén tang clia mot
ché& d6 dan chi da nguyén that sy, thi ching ta
phai hién dinh hda khéng nhitng tuong quan
quyén lyc gitra trung wong va céc dia phuong,
tuwong quan quyén lyc gitta hanh phép, 1ap phap
va tu phdp tai trung vong, ma twong quan quyén
luwc gitra hanh phap va lap phap tai cac dia
phuong ciing phai dugc hién dinh héa mét cach
nghiém chinh nita. Tuy quyén luc tai dia phwong
gi¢i han hon, nhung céc dia phuong gan gilii voi
doi séng thwong nhat cla ngudi dan, va nhirng
I&nh vye trach nhiém cda ho vé cling quan trong,
khong kém cac lanh viec dwoc quy dinh cho trung
uong.

Piéu 42 (Quyén han cua tinh trwéng va thi
trwdng):

Tinh trwdng hodc Thi trwd'ng cé cac trach nhiém
va quyén han nhu sau:

1. L3 vién chirc cao cap nhat caa Tinh hoic
Thanh Phé lién hé va chi huy trwéng céc luc
lwong an ninh, canh sat va c6ng an dia phwong,

The announcement must be made within from
6 to 7 months before the date of election.

5. The date of general election for local
government organs will take place 2 years after
the central government general election, within
1 month of the exact date on either side of the
calendar.

Commentary:

These are completely procedural articles.

The 2 year gap between central and local
elections aims at helping the people distinguish
clearly the 2 levels of government and the
importance of both.

Chapter VII: The draft constitution

Chapter VII: The powers of the local executive
and local legislature:

Commentary:

If we consider that local governments are the
foundations of a genuine pluralist political
regime, then we have to give constitutional
recognition not only the power relationship
between central and local authorities, the power
relationship between the executive, legislature
and judiciary at the central level, but also the
power relationship between the local executive
and legislature must be legitimately enshrined in
the constitution. Despite the fact that local
government powers are more limited, local
governments are closer to the daily lives of the
people and their areas of responsibilities are
immensely important, no lesser than those areas
reserved for central authorities.

Article 42 (Powers of the provincial chief and
mayor):

The provincial chief or mayor has the following
responsibilities and powers:

1. They are the highest ranking official of the
related province or city and command all local
security, police and public safety forces, with
the exception of security and military forces
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trir cac lwe lwgng tri an va quan doi thudc tham
quyén trung wong.

Binh Luan:

Tinh trwdng hodc thj truwdng dia phuong co trach
nhiém va quyén han nay, vi ho dai dién cho hanh
phap dia phuwong. Ching ta phai xac dinh 2 diém
quan trong: trwdc hét ho chi huy cac luc luvong
an ninh, canh sat va cong an dia phuwong, khéng
phai cda trung wong vi chinh quyén trung wong
theo diéu 37 (14) c6 lwc lwong riéng va cd cap chi
huy riéng & tirng dia phuwong. Sau dé mot diém
quan trong nirta la quan doi khéng Ié thubc vao
hanh phdp dia phwong ma cé co cau chi huy
hang doc riéng |é thudc trung wong. Diéu nay
cling ¢d yéu tinh don quyén cla chinh tri Viét
Nam nhu 1a mét phdn dé cha yéu tinh lién bang
clia Hoa Ky hodc Uc Pai Loi.

2. Ky dé phé chuan hodc phl quyét cac duv luat
dwoc HOi Péng Lap Phap théng qua. Trong
trwdng hop pha quyét phai géi lai Hdi Dong
trong vong 8 tuan k&ém theo mét van ban néi
Ién nhirng bat déng y kién cia minh. Néu Hoi
Pong mdt lan nira théng qua véi da sd it nhat
2/3 thi dy ludt dwong nhién tré thanh lujt.
Trong trwd'ng hop tinh trwdng hoac thi trwdng
khdng gdi tra dw luat lai H6i Png trong vong 8
tuan thi sé dwong nhién tré thanh lujt.

3. Pé trinh Hoi Dong Lap Phap Dia Phwong ci 3
thang trwéc tai khéa mdi ndm mét dw luat vé
ngan sach dia phwong cho tai khéa sap téi.

Binh Luan:

Hanh phdp tai dia phuong hdu nhu phan anh
hoan toan, nhung & cap do thap hon, hanh phap
tai trung wong, trong twong quan doi vdi lap
phap. Ttc 13 cé quyén phd quyét cac du luét.
Nhung hanh phap cé quyén wu thang sy phu
quyét dé bang mot da s hién dinh. Pa s6 can
thiét nay duoc quy dinh 1a 2/3 thay vi % dé néi
I&n tAm murc quan trong cla lap phép tai dia
phuong. Lap phép tai dia phuong phan anhy
dan tai dia phuong twong d6i trung thuc hon
hanh phap vi phuong thirc bau clr nhay bén hon
nhu d3 quy dinh trong dy thao. Thém vao dé

under central jurisdiction.
Commentary:

The provincial chief or mayor has this
responsibility and power, because they
represent the local executive. We must affirm 2
important points: first of all they command local
security, police and public safety forces, not
belonging to the central authorities because the
central government pursuant to Article 37 (14)
has their own forces and their own commanders
in each locality. In addition, another important
point is that the army is not dependent on the
local executive but has a separate vertical
command structure under central control. This
element consolidates the unitary character of
Vietnamese politics as an anti-thesis of the
federal character of the USA or Australia.

2. Sign into law or veto all draft laws passed by
the local legislative assembly. In the case of
vetoes, they must return to the assembly within
8 weeks together with a written document
citing their disagreements. If the assembly once
again passed such draft law with a majority of
at least 2/3 then the draft law will become law
automatically. In the event the provincial chief
or mayor fails to return the draft law within 8
weeks, it will also automatically become law.

3. Submit to the local legislative assembly 3
months before the each financial year a draft
law on the local government budget for the
next financial year.

Commentary:

The executive at the local level almost
completely mirrors, but at a lower level, the
executive at the central level, in its relationship
with the legislature. That means the right to veto
draft legislations. But the legislature can override
such veto with a constitutional majority. The
required majority is defined as 2/3 in lieu of % to
reflect the importance of the legislature at the
local level. Local legislatures mirror much more
accurately the will of the local people because of
the much more sensitive electoral method as
defined in the draft constitution. Furthermore,
local budgets must also be passed via a draft
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ngan sach dia phuong ciling phai duoc théng qua
bang mot du luat theo ding nguyén tac “khong
bao gi®r c6 chi khoan ma khong cé sic luat lién
hé théng qua" theo diéu 53 cla hién phap ap
dung cho ca trung wong 1an dia phuwong.

4. B nhiém cdc uy vién ctia ty ban hanh chanh
tinh hodc thanh phé lién hé ciing nhw tat ca cac
chirc vu cong chirc trong dia phuwong.

5. Chu toa cac phién hop ctia uy ban hanh
chanh.

6. Dé trinh trwéc HOi Dong Lap Phap Dia
Phuwong nhirng dy luat xuat phat tir hanh phap
dia phuwong.

7. Hanh xtr tat cd moi quyén hanh phap dé diéu
hanh cong viéc dia phuwong.

Binh Luan:

O mirc d6 thap hon, Gy ban hanh chanh dia
phuong twong duong véi ndi cac tai trung vong.
Day hém nhirng vién chirc cao cap cla dia
phuong. Ho hoan toan tuy thudc vao sy tin
nhiém cua tinh trudng hoac thi trwdng. Ho
khéng nhitng cd van cho tinh trudng hodc thi
trwdng trong viéc diéu hanh gudng may chinh
quyén, ma ho con tryc ti€p diéu hanh co quan
lién hé dudi quyén cta ho. Tuy nhién ho chi chju
trach nhiém trwdc tinh trudng hodc thj trudng
ma thdi. Nguyén tic téng théng ché ciing dwoc
thé hién rd rét noi cap buc dia phwong nay.

Diéu 43 (Bau clr va irng clr):

Moi cong dan Viét Nam 21 tudi tré 1én, néu cé
quyén bau clr, déu dwoc quyén trng clr va dac
clr vao cac chirc vu Tinh trwdng, phé tinh
trwdng hodc Thi Trwéng, phé thi trwdng cac
thanh phd truc thudc trung wong.

Diéu 44 (Nhiém ky ):
Nhiém ky tinh trwdng, phé tinh trudng, thi
trué'ng, phé thi trwdng 1a 4 nam.

legislation in accordance with the principle
“There shall be no expenditure items without
related authorizing legislation.” As per Article 53
of the constitution applicable to both central and
local governments.

4. Appoint all commissioners for all
administrative commissions of related
provinces or cities as well as all public
employees in the localities.

5. Chair all meetings of administrative
commissions

6. Submit to the local legislative assembly all
draft legislations originating from the local
executive

7. Exercise all executive powers to administer
all local affairs.

Commentary:

At a lower level, the local administrative
commission is the equivalent of the cabinet at
the central level. It comprises high officials at the
local level. They depend entirely on the
confidence of the provincial chief or mayor. They
not only advise the provincial chief or mayor in
the governing process, but they also directly
administer the organs under their control.
However, they are only accountable to the
provincial chief or mayor. The presidential
principle also applies unambiguously at this local
level.

Article 43 (Voting and standing for election):

All Vietnamese citizens 21 years old and over, if
eligible to vote, may stand for election and be
elected to the offices of provincial chief, deputy
provincial chief, or mayor, deputy mayor of
cities under direct central control.

Article 44 (Terms of office):

The terms of office of the provincial chief,
deputy provincial chief, mayor, deputy mayor
are 4 years.

Article 45 (Filling in vacancies)
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Diéu 45 (bién khuyét chirc vu):

Trong trwd'ng ho'p cc chirc vu néu trong diéu
44, néu chirc vy chia vi trwdng nhiém bj bd
tréng qua 6 thang thi vi phé nhiém sé thay thé
cho hét nhiém ky. Trong trwérng hop chirc vu
phé nhiém bi bé tréng qua 6 thang, thi vi
trud'ng nhiém c6 thé dé clr ngudi thay thé véi
sw phé chuan clia Hoi Pdng Lap Phap Dia
Phwong. Néu ca 2 chirc vu bé tréng qua 6 thang
thi Hoi Dong Lap Phap Dia Phuong sé dé clr
ngudi thay thé cho dén hét nhiém ky, trir khi
phan con lai chia nhiém ky qua 2 nam thi phai té
chirc bau ctr lai. Trong trwéng ho'p bé tréng
khong qua 6 thang thi thir tw thira nhiém néu
trén sé ap dung cho dén khi dwong sy tré lai
chirc vu.

Binh Luan:

DAy 13 phan cé tinh cdch van hanh va cling phan
nao phan anh hanh phap & cap trung vong.

Piéu 46 (Quyén mién nhiém):

Ngoai trir trong trwo'ng ho'p trong tdi theo luat
dinh, tinh tredng va thj trwdng dwoc quyén
mién nhiém khong bj truy t6 trén ca 2 phuong
dién hinh 1an ho, trong nhiém ky ctia minh.
Trong trud'ng ho'p bi truy té trong tdi va cho xét
x(r thi phai tam thei r&i khoi chirc vu. Néu bi
két an thi 13p tirc mat chirc vu. Trong trud'ng
hop ch& xét xir thi diéu kién 6 thang cta diéu
45 khéng ap dung va vi phé nhiém sé lap tirc xtr
ly thudng vu cho dén khi vu an cham dirt.

Binh Luan:

Chung ta nhan thay trong du thdo nay thanh
vién clia hanh phap thi dugc ddc quyén mién
nhiém trén ca hai phuong dién hinh 1an ho (trir
trong truong hop trong toi) trong khi dé thi
thanh vién cda lap phap chi duwoc mién nhiém
trén phwong dién hé ma théi. C6 phai la thién vi
hay khéng?

In cases related to positions mentioned in
Article 44, if the principal office holder position
is vacant for more than 6 months, the deputy
will occupy it until the expiry of the term of
office. In the event the deputy position is
vacant for more than 6 months, the principal
officer may nominate a replacement with the
approval of the local legislative assembly. In the
event both the principal and deputy positions
are vacant for more than 6 months, the local
legislative assembly will nominate
replacements until the expiry of the term of
office, except when the balance of the term
exceed 2 years, then a new election must be
organized. In the event the vacancy is less than
6 months, the above order of replacement
applies only until the office holders resumes
their positions.

Commentary:

This article is only operational in character and
to some extent reflects the executive at the
central level.

Article 46 (The right to immunity)

Except in cases of high crime in accordance with
law, the provincial chief and mayor have
immunity from criminal and civil proceedings
during their terms of office. In the event they
are prosecuted for high crime and pending trial,
they must stand aside from office temporarily.
If convicted they will immediately lose office.
Pending trial the 6 months condition of Article
45 shall not apply and the deputy will
immediately act in the position until the trial
has been completed.

Commentary:

We note that in this draft, members of the
executives have immunity both in criminal and
civil matters (except in cases of high crime)
whilst members of the legislatures are granted
immunity only in civil matters. Is this a bias?

The answer is no and the legitimate reason for
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CAu tra 1o 1a khdng, vi ly do chinh dang dé quy
dinh nhu thé 13 sy 6n dinh chinh tri trong quéc
gia hodc trong don vi dia phuong chir khéng phai
thién vi. That vdy, mac du nhirng tha tuc ké thira
rat minh thi dugc hién dinh hda, ching ta khéng
thé chdi cdi thue trang rang hanh phap thi tai
trung wong hodc dia phuwong cling chi c6 mot
ngudi dirng dau, trong khi d6 1ap phap 1a mét
tap thé nhiéu ngudi. Khi mot téng thdng hodc
mét tinh trwdng bj truy té thi gy khing hoang
trong guéng mdy hanh phap toan quéc hoac
toan tinh. Trong khi d6 mét dan biéu, thuwong
nghi st hodc nghi vién héi déng 1ap phap bi truy
t6 khong tao ra su khiing hoang ay vi ho chi 13
mot ca nhan trong mot tap thé gdbm nhiéu ngudi.

Diéu 47 (H6i Dong Lap Phap Pia Phuong):

1. HOi Péng gébm cac nghi vién dwoc bau tir cac
don vi tranh clr do'n danh va cac nghi vién duoc
bau theo danh sach theo Chuwong VI. S6 nghi
vién theo danh séach gap 2 Ian s& nghi vién bau
theo don vi. Nhiém ky Hoi Dong 1a 4 ndm. Moi
nghi vién cé6 mot phiéu trong hdi dong.

Binh Luan:

Doan nay phai dugc doc cung mot luc véi diéu
41 (2) (viii) va chuong VI méi ndm duoc toan
dién bd cuc.

Trong hién trang Viét Nam, mét tinh tuwong d6i
nho tai Viét Nam cé khoan chirng 5 huyén, thi xa
hodc thanh phd truc thudc. Cac don vi hanh
chdnh nay trd thanh nhitng don vi tranh ctr don
danh cho Hoi Ddng Lap Phap Dija Phuwong. Nhu
thé sé& cd 5 nghij vién dac clr tir cac don vij tranh
ctr don danh. Sau dé, tuy theo s phiéu toan tinh
s& ¢ gap 2 1an s& nghj vién dac clr tir danh sach
dang phai. Téng céng sé cé khoang 15 nghi vién
trong tinh.

Mét tinh hodc thanh phé tryc thudc trung wong
I&n hon vdi 10 don vi hanh chanh truc thudc sé
¢4 30 nghi vién. Cac thanh phé that Ion nhw TP
H® Chi Minh v&i 24 don vi quan, sé c6 70 nghi
vién. Ha NGi v&i 30 don vi quan, sé c¢6 90 nghi

such a principle aims at maintaining political
stability in the country or in the local area, not
because of bias. Indeed, although the succession
procedures have been clearly given
constitutional recognition, we cannot deny the
fact that the executives at the central and local
levels are headed by one individual, whereas the
legislatures are groups of many individuals.
When a president or provincial chief is
prosecuted, this would create a crisis in
governance in the country or province. On the
other hand, a representative, senator or deputy
in a local legislative assembly being prosecuted
will not create such crisis because they are only
individuals in a community of many.

Article 47 (The local legislative assembly):

1. The assembly comprises deputies elected
from single seat electorates and deputies
elected in accordance with lists as per Chapter
VI. The number of deputies from lists is twice
the number of deputies from electorates. The
terms of office of the assembly are 4 years.
Each deputy has one vote in the assembly.

Commentary:

This portion should be read together with Article
41 (2) (viii) and Chapter VI in order to capture
the whole scenario.

In the present situation in Vietnam, a relatively
small province has about 5 rural districts, urban
towns or towns under direct control. These
administrative units become single candidate
electorates for the Local Legislative Assembly.
Thus, there will be 5 deputies elected from these
single candidate electorates. Then, depending on
the number of votes in the whole province, there
will be twice the number of elected deputies
from the party lists. There will be a total of 15
deputies in the province.

A bigger province or city under direct central
control with 10 administrative units under direct
control will have 30 deputies. Really big cities
such as Ho Chi Minh City with 24 districts, will
have 70 deputies. Hanoi with 30 districts will
have 90 deputies.
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vién.

Cac Hoi Ddng Lap Phap Dia Phuong 1a nhitng
dinh ché 1ap phap c6 cin ban, bén vitng va vira |a
thanh tri cling nhu noi huan luyén nghiém chinh
cho nhitng y niém dan chid nén tang cla qudc
gia.

Y niém dia phwong phan quyén cta dy thao hién
phap duoc triét dé dp dung qua Diéu 39 (12)
(trao cho cac dia phuwong quyén an dinh s8 lwong
va ranh gidi gilta cdc don vi hanh chanh trong
pham vi cac tinh va thanh phd) va Piéu 41 (2)
(viii) (Pon vi tranh clr H6i Déng Lap Phap Dia
Phuong la cac quan, huyén va nhitng don vi tryc
thudc khac). Hau qua |a cac chinh quyén tinh
hodc thanh phé truc thudce trung wong cé quyén
va trach nhiém quyét dinh s6 nghij vién trong Hoi
Dong Lap Phap Dia Phuong cta chinh minh,
khong 1é thudc vao trung uong.

2. Moi dv luit phai dwoc Hdi Pong thong qua
bang da so tuyét doi nghi vién hop va trong
vong 8 tuan phai chuyén Ién tinh trwd'ng hoic
thi trwdng dé ky va phé chuan dé tré thanh
luat.

3. Mét dw luat khéng can duorc tinh trwdng
hoic thi trwdng phé chuan nhwng van tré
thanh luat va cé hiéu lwc néu duoc thong qua
tir dau véi it nhat 2/3 nghi vién trong hdi dong
hién dién.

4. Hoi Dong c6 thé dé xwdng va théng qua tat
ca cac dv luat trén tat ca moi lanh vue thudc
tham quyén ctia minh nhu quy dinh trong
Chwong V chia hién phap.

5. Moi nghi vién déu khdng thé bi truy té trén
phwong dién ho tirc dan luat vi nhivng loi phat
biéu cia minh trong Hoi Pong.

6. Moi cong dan Viét Nam 21 tudi tré Ién, néu
¢6 quyén bau clr, déu cé quyén rng clr vao Hoi
Péng.

7. Nghi vién la mot cong viéc toan thei va cac

duwong suw khdng thé trong nhiém ky, dam nhén
nhirng céng viéc cé lgi nhuan khac, ké ludn ca

These Local Legislative Assemblies are legislative
institutions with good and enduring foundation
and constitute at the same time legitimate
citadels and training grounds for fundamental
democratic ideals for the nation.

The concept of decentralization of power has
been strictly applied in the draft constitution
through Article 39 (12) (conferring on local
authorities the right to determine the number of
and boundaries between administrative units
within the provinces and cities) and Article 41 (2)
(viii) (Electorates for the Local Legislative
Assemblies are urban and rural districts and
other units under direct local control). The effect
is that governments of provinces and cities
under direct central control have the right and
responsibility to decide the number of deputies
in their own Local Legislative Assemblies,
independent of central authorities.

2. All draft legislations must be passed by the
assembly with an absolute majority and within
8 weeks it must be submitted to the provincial
chief or mayor for their signature and approval.

3. A draft legislation needs not the approval of
the provincial chief or mayor to become law
and take effect if it is passed ab initio by at least
2/3 of deputies in the assembly present.

4. The assembly may initiate and pass all draft
laws in all areas within its jurisdiction as
defined in Chapter V of the constitution.

5. All deputies are immune from civil
prosecution for all their statements within the
assembly.

6. All Vietnamese citizens 21 years old and over,
if eligible to vote, have the right to stand for
election to the assembly.

7. Being a deputy is a full time employment and
the incumbent during the term of office, cannot
hold any other income earning employment,
including elected offices or public service
positions either with the central or local
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cac chirc vu dan clr hodc céng chirc tir trung
wong dén dia phwong.

8. M6t nghi vién, trong nhiém ky ctia minh,
khong thé bj bat, giam cam, luc soat hodc luc
soat co thé, trir phi bi bat qua tang dang vi
pham mot tdi hinh luat thi c6 thé bi luc soat
hodc luc soat co’ thé. Néu bij truy td vi mot toi
hinh luit va bi két &n thi s& lap tirc mat
chirc.Trong khi bi truy té dwoc dwong nhién tai
ngoai hau tra va hanh xir chirc vu cia minh.

9. Chi tiét hinh thirc td chirc ndi bd cua Hoi
Pong, tha tuc bd phiéu ndi bdé va nhém hop hoi
doéng, nhirng thi tuc dé hdi déng chu toan
nhiém vu hién dinh ciia minh s& duoc luat phap
dia phwong quy dinh.

10. M6i nghj vién déu c6 quyén dwa ra cic du
lut dé trinh hdi dong dé thong qua.

Binh Luan:

Dy thao hién phdap mét mat xac dinh yéu tinh
don quyén thay vi lién bang cda Viét Nam, va
trén mat khac, ddy manh quan diém phan quyén
trén moi phuong dién (di nhién & mirc dd ma
ciu truc chinh tri cé thé dung ting duoc). Chinh
vi thé tuy céc hoi déng lap phdp dia phwong
khéng cé nhiéu quyén han nhu 13 nhitng quéc
hoi cta nhirng ti€éu bang tai Hoa Ky, Gia N3 Pai,
Uc Dai Lgi hodc Birc Quéc, nhung céc hdi dong
nay cé réng quyén va uy luc hon cac chinh quyén
dia phuong tai cac qudc gia theo thé ché lién
bang nhiéu. C6 uy lyc hon vi quyén han cta ho
dugc hién dinh héa rd rét. Chinh vi thé nhitng
dac quyén cta céc chire vy 1ap phép tai trung
uwong cling 13 nhitng dac quyén ma gidi 1ap phap
tai dia phuwong can phai cé.

11. Khi mot nghj vién dic clr tir danh sach chinh
dang tir chirc hodc khong thé tiép tuc phuc vu vi
mot ly do khac, chinh dang b8 nhiém ngudi
thay thé.

12. Khi mot nghi vién dac clr tir mot don vi
tranh ctr tir chire hodc khong thé tiép tuc phuc
vu vi mdt ly do khac, néu nhiém ky con lai hon 2
nam thi phai bau clr bd tic. Néu it hon 2 ndm

governments.

8. A deputy, during their terms of office, shall
not be arrested, incarcerated, searched or
body-searched. Unless caught flagrante delicto
in a criminal act, then they can be searched or
body-searched. If prosecuted on criminal
charges and convicted, they will immediately be
dismissed from office. While being prosecuted
they are automatically granted bail and
continue to exercise the duties of their office.

9. Details of internal organizational process of
the assembly, procedures for internal voting
and assembly meetings, procedures for the
assembly to carry out its constitutional
mandate will be defined by local laws.

10. Each deputy has the right to propose draft
laws for the assembly to pass.

Commentary:

The draft constitution on the one hand affirms
the unitary characteristic, as opposed to the
federal characteristic, of Vietham, and on the
other hand, promotes strongly the concept of
decentralization of powers on all fronts
(obviously only to the extent it can be tolerated
by the political structure). Thus, although the
local legislative assemblies do not have as many
powers as the assemblies, parliaments or
congresses of states or provinces of the USA,
Canada, Australia or Germany, but they have
much more extensive powers and prestige than
local governments in nations with a federal
system. They hold more prestige because their
powers are enshrined in the constitution
explicitly. For that reason, the privileges granted
to office holders at the central government level
should also be granted to those at the local level.

11. When a deputy elected from a party list
resigns or loses the ability to serve for any other
reason, the relevant party will appoint a
replacement.

12. When a deputy elected from an electorate
resigns or loses the ability to serve for any other
reason, if the balance of the term of office
exceeds 2 years, there must be a by-election. If
it is lesser than 2 years, there are 2
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thi c6 hai trwong hop: mét 1a chinh dang lién hé
s& b8 nhiém ngudi thay thé trong trwdng hop
nghi vién cha chinh dang, hai Ia hanh phap dia
phuong sé bé nhiém ngwdi thay thé trong
trwong hop nghi vién doc lap.

Binh luan:

D4y la nhirng diéu khoan hoan toan cé tinh tha
tuc.

Chwong VIII: Nhirng diéu khéan nén tang khac:
Binh Luan:

Nhitng diéu khoan nén tang sau day khong
nhitng nhuan sdc cho dy thao hién phap, ma con
hién dinh héa mot s6 quan niém can thiét cho sy
van hanh cda nhitng diéu khodn khac cla hién
phap.

Diéu 48 (Ngan sach gido duc, khoa hoc va phuc
hwng van hoa):

Giao duc, khoa hoc va phuc hwng vin héa: it
nhat la 15% ngan sach trung wong va 15% ngéan
sach dia phurong phai danh cho cac van dé gido
duc, khoa hoc va phuc hwng van héa.

Binh Luan:

Van dé quan trong noi day khéng phai 1a tranh
luan con s& chinh xac bao nhiéu phan tram ma
van dé 1a ngan sich cho cac 13nh vue nay phai la
ngan sach t6i da ma qudc gia co thé chi phi
duoc? Mudn khuyén khich dat téi mirc d6 t6i da,
ching ta phai quy dinh mirc do téi thiéu ma
chinh quyén phai chi phi. Hai lanh vuc gido duc
va van hda la nhitng 1anh vic ma truyén théng
Pong A khong thé thidu duoc va cling vi truyén
théng d6 cac nwdc nhu Pai Loan va Nhat Bon
cling nhu Singapore d3 vuot tién. DT nhién khoa
hoc 1a mot phan bat kha phan ly cia mot nén
gido duc hién dai, va phai dwgc wu tién trong
ngan sach. Piéu khoan nay cla hién phép sé bao
dam cho vai trd va vi tri tén kinh cla gidi gido
chirc trong xa hdi Péng Phuong thudn tuy, trdnh
duoc nhirng d6i truy ma ching ta nhin thay noi
cac x3 hoi tdy phuong cé nhiéu ngudi Viét cu
ngu. Mot dan téc cé bdo vé dwoc truyén théng

circumstances: first, if the representative
belongs to a political party, then this political
party will appoint a replacement. Second, the
local executive will appoint a replacement in
the case of an independent representative.
Commentary:

These are provisions that are completely
procedural.

Chapter VIII: Other fundamental provisions:
Commentary:

The following fundamental provisions not only
add colors to the draft constitution, but they also
give constitutional recognition to a number of
concepts necessary for the operation of other
provisions of such constitution.

Article 48 (Budgets for education, science and
cultural restoration):

Education, science and cultural restoration: At
least 15% of central government budget and
15% of local government budgets must be
reserved for education, science and cultural
restoration matters.

Commentary:

The important issue here is not a debate on what
should be the exact percentage, but the issue is
what is the maximum that budgets of the entire
nation could afford to spend for these areas? In
order to encourage the attainment of such
maximum, we must define a minimum that
goverments must spend. The 2 areas of
education and culture are traditional areas for
East Asia we cannot afford to miss and because
of these traditions nations such as Taiwan, Japan
as well as Singapore have leaped ahead.
Obviously, science is an inseparable constituent
part of a modern education, and must have
priority in the budgets. These constitutional
provisions will enshrine the role of and
reverence for the teaching profession in
traditional oriental society, avoiding the various
decadences we witness in Western societies with
a significant Vietnamese diaspora. Only a people
who can protect their millennial cultural
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van hda ngan doi cia minh méi mong déng gop
nét dac thu cho van hda nhan loai.

Cac qudc gia trén thé gidi chi phi vé gido duc nhw
sau, nhu % cla ngan sach:

Dai Loan va Singapore (20%), Nam Han (15.5%),
Nhat Ban (10.5%),Trung Quéc (12.1%), Australia
(13.3%), New Zealand (15.1%), Canada (12.7%),
Hoa Ky (17.1%)

(www.visualeconomics.creditloan.com/how-
countries-spend-their-money)

Piéu 49 (Hau qua cua tinh vi hién):

Tat ca moi luat phap, tat ca moi tac dong, sic
Iénh ctia cac nganh hanh phap hoéc lap phap,
tir dia phwong dén trung wong, di ngwoc véi
hién phap déu khong cé hiéu lyc.

Binh Luan:

D3y la mét wdc 1é théng thuong trong hé théng
luat phdp cac nwdc dan chl, va ho khdng can
minh thi hién dinh héa diéu nay. Tuy nhién trong
hoan canh Viét Nam, ching ta khéng co kinh
nghiém vé dan ch( déi dao. Tt hon hét 13 nén
minh thj quy dinh mic dé va ban chat cta sy vi
hi€n hau trdnh nhirng tranh c3i vé bé.

Piéu 50 (Thi hanh hién phap va luat phap):

1. Cac chinh quyén lién hé sé théng qua nhirng
luat phap can thiét dé thi hanh cac diéu khéan
cla hién phap.

2. Cac toa an cé trach nhiém ap dung va giai
thich hién phép va cac luat phap da dwoc thdng
qua.

3. C6 tinh xen 1an vao hodc can tré tién trinh
cong ly hodc sy lam viéc clia quan toa trong khi
quan toa thi hanh nhiém vu cia minh la mot
trong toi hinh luat.

Binh Luan:

D7 nhién ban hién phéap theo diéu 50 (1) can phai

traditions would be able to make a contribution
to humanity’s culture.

Nations of the world spend as follows on
education, as a percentage of their budgets:

Taiwan and Singapore (20%), South Korea
(15.5%), Japan (10.5%), China (12.1%), Australia
(13.3%), New Zealand (15.1%), Canada (12.7%),
USA (17.1%)

(www.visualeconomics.creditloan.com/how-
countries-spend-their-money)

Article 49 (Consequences of unconstitutionality)

All laws, all acts, all decrees of the executives or
legislatives, from local to central governments,
contrary to the constitution, shall be invalid.

Commentary:

This is a normal convention in the legal system of
all democratic nations and they do not need to
give constitutional recognition to it. However, in
the circumstances of Vietnam, we do not have
abundant democratic experiences. It is better to
explicitly define the extent and nature of
unconstitutionality so as to avoid unnecessary
debates down the line.

Article 50 (The implementation of the
constitution and laws)

1. Governments at the appropriate levels will
pass necessary laws to implement the
provisions of the constitution.

2. The courts have the responsibility to apply
and explain the constitution and laws passed.

3. To intentionally interfere with or obstruct the
course of justice or the working of a judge while
they are performing their duties constitutes a
high crime.

Commentary:

Evidently, Article 50 (1) of the constitution must
be explored within the context of each
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duoc khai trién trong tirng hoan canh va trén
tirng khia canh trong viéc quan tri qudc gia. Cac
luat 1& s& duwoc thong qua mién 13 khong vi hién.
Thém vao do, diéu 50(2) cling minh thi hién dinh
hda vai tro cha cac toa an. Chi cd cac tdoa an mai
cé quyén ap dung va giai thich hién phép cling
nhu cac luat da duoc thong qua. Di nhién ap
dung & day khdng déng nghia véi quyén thi hanh
luat 1& von 1a quyén cla hanh phéap. Ap dung day
cé nghia la ra nhirng an 1&énh trong céc phién x&
chinh thirc, dé cac co quan hanh phap hodc cac
hitu thé phap ly lién hé, ké ca céc cd nhan, chiéu
theo ma thi hanh. Nhitng khtic mac hodc diém
kho hiéu cla luat phap cling do cac toa an giai
thich trong mét phién x& chinh thirc. Diéu 50 (3)
|a mét didu quan trong khéng nhitng dé bao vé
cho sy cong minh cla cac quan tda va toan thé
hé théng tu phdp, ma con dé minh thj xac minh
sy tén kinh va vai tro trong yéu cha ho trong mot
xa hoéi phap tri.

Diéu 51 (Tai tre’ ngan sach cho dia phwong):

Chinh quyén trung wong cé trach nhiém tai tr¢
ngén sach cho cac chinh quyén tinh va thanh
phé trwc thudc trung wong tir ngan sach trung
wong, trong pham vi kha nang cda trung wong
va theo luat dinh. Tuy nhién moi sv tai trg déu
phai theo nguyén tic binh dang va khong thién
Vi.

Binh Luan:

Quyén thau thué cla trung wong rat rong raiva
trén nhiéu phuwong dién. Chinh vi thé, théng
thudng, chinh quyén trung wong can phai tai tro
cho céc dia phuwong. Nhat |13 theo diéu 38, céc
dia phuwong phai cé trach nhiém thi hanh mét s6
I3nh viee cho chinh quyén trung wong. Trach
nhiém tai trg ndy mét phan cling phat xuat tir
nhu cau tai phan phdi cla cai trén toan quéc. Ly
do 13 vi c6 nhiéu vung giau cd va nhiéu vung
nghéo khé. Trong mirc do cé thé, hau nhu cac
vung giau cé trach nhiém nang d& cac vung
nghéo hon. Tuy nhién nguyén tac clla moi sy tai
tro phai 1a “binh ddng va khéng thién vi”. D
nhién day |a mot khai niém cé thé dugc hiéu
khdc nhau trong nhitng hoan canh khac nhau va
nhirng thoi diém khac nhau. Nhung, ching ta

circumstance and in respect of each aspect of
national governance. Laws shall be passed
provided they do not violate the constitution. In
addition, Article 50 (2) explicitly gives
constitutional recognition to the role of the
courts. Only the courts have the right to apply
and explain the constitution and laws passed.
Obviously applying laws is not equivalent to
implementing them which is the prerogative of
the executive. To apply here means to issue
judgements in official hearings, so that the
executive organs or related legal entities,
including individuals, could implement
accordingly. Complexities or obscurities of the
laws can be explained in official court sessions.
Article 50 (3) is an important provision not only
to protect the integrity of the judges and the
whole judicial system, but also to explicitly affirm
the respect for an essential role of such system
in a society based upon the rule of law.

Article 51 (Budgetary assistance for local
governments)

The central government has the duty to provide
assistance to the budgets of governments of
provinces and cities under direct central control
from the national budget, within the means of
the central government and in accordance with
law. But all assistance must follow the principle
of equity and without bias.

Commentary:

The taxation powers of the central government
are very wide and diverse. For that reason,
normally, the central government needs to assist
local governments. Especially under Article 38,
local governments must implement a few areas
of powers on behalf of the central government.
This duty to assist partly originates from the
need to redistribute wealth across the entire
nation. The reason being there are wealthy and
poor regions. Within reason, it would be
equitable for wealthy regions to assist poorer
ones. However, the principle underlying all
assistance must be “equity and without bias”.
Obviously this is a concept that may be
understood differently in different circumstances
and at different times. But we should accept the
imperfection of all standards, and if there are
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phai ch3p nhan tinh cach khdng hoan hao cla
moi tiéu chuan, va néu cé sy tranh chap thi
ching ta phai chap nhan su phén xét cla tw
phép. Cac vi quan toa ciing chi la nhitng con
ngudi va sy phan xét clia ho khong han 1a tuyét
ddi dung, nhung ching ta khdng con phuong
thirc nao khac t6t hon duoc.

Piéu 52 (Xung ddt quyén luc):

1. Khi c6 sw xung dot gitra cac sac luat, sic 1énh
hodc tac dong cla chinh quyén trung wvong va
chinh quyén dia phwong thi chinh quyén trung
wong sé wu thing va chinh quyén dia phwong
sé nhuong buéc & mirc d6 va trong pham vi
cha sw xung dét.

2. Nhirng quyét dinh cha cac toa an cap cao hon
s@ c6 tac dung rang budc cac quyét dinh cia cac
toa an thap hon.

Binh Luan:

Nguyén tdc “dang cap wu thang” nay vo cling
quan trong trong hé thdng phép tri Anh Quéc.
Nguyén tac nay tuy gian di nhung 6n dinh dwoc
trat ty x3 hdi va gidm bat tinh trang hon loan,
khong nhirng trén binh dién phdp ly ma con trén
binh dién tuwong quan gilta cac cap chinh quyén.

Piéu 53 (Twong quan gitra sac luat va ngan
sach):

1. T4t ca moi chi khoan cta ngén sach tir trung
wong dén dia phwong déu phai dwoc théng
qua b&i mot sat luat chinh thirc ctia chinh
quyén lién hé. Khéng bao gi® cé chi khéan ma
khong c6 sac luat lién hé cho phép.

Binh Luan:

Nguyén tac v cling quan trong nay da duoc
thdo luén trong cac phan ban tho vé twong
quan gitra hanh phap va lap phép tur trung uvong
dén dia phuong.

2. Trong trwong hop qua théi han ma ngan sach
m&i chuwa duwoc théng qua thi cac chi khoan
dwong nhién dwoc duy tri @ mirc dé ngan sach
cli. Khi ngan sach mé&i thong qua thi sé co hiéu

disputes we must accept the adjudication of the
judiciary. Judges are only human and their
judgements are not necessarily absolutely right,
but we have no better alternatives.

Article 52 (Conflict of powers):

1. When there is conflict between laws, decrees
or actions of central and local governments
then the central government will prevail and
the local governments will submit to the extent
and within the scope of the conflicts.

2. The judgements of the higher courts will have
binding effects on those of lower courts.

Commentary:

This principle of “vertical stare decisis” is
extremely important in the English legal system.
This principle despite its simplicity stabilises
social order and reduces chaos, not only on the
legal front but also in the relationship between
levels of governments.

Article 53 (Relationship between legislations
and budgets):

1. All expenditures from central to local
governments must be authorised by an official
legislation of the related governments. There
shall be no expenditure without related
authorising legislation.

Commentary:

This extremely important principle has been
discussed in the part relating to the relationship
between the executive and the legislature from
central to local authorities.

2. In circumstances where the new budget
could not be passed despite the expiry date of
the old budget, expenditures are automatically
maintained at the same level as the old budget.
After the new budget has been passed, its
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Iwc hoi to.

3. Trong trwo'ng hop thwong vién hoac ha vién
qudc hdi khdong chap nhan théng qua duw luat
ngan sach cta tong théng thi vién lién hé phai
néu ra bang vin ban nhirng ly do va dé an tu
chinh cu thé trong vong 8 tuan ké tir ngay tong
thdng dé trinh, néu khéng, dy luat ngan sach
dwong nhién c6 hiéu lwc.

4. Trong trwdng ho'p hdi dong 1ap phéap dia
phwong khéng chap nhan thong qua dw luat
ngéan sach cua tinh trwdng hodc thi trwéng thi
hoi dong phai néu ra bang vin ban nhirng ly do
va dé an tu chinh cu thé trong vong 8 tuan ké tir
ngay tinh trwd'ng hodc thi trwé'gn dé trinh, néu
khong, dy luat ngan sach duwong nhién cé hiéu
lwc.

Binh luan:

Céc diéu khodng néu trén dugc thém vao dy
thdo hau tranh tinh trang khing hoang ngén
sach xay ra, nhat |a twong ty tai Hoa Ky, khi cé
xung dot gilra hanh phdp va lap phap.

Didu 54 (Tinh bat kha hdi t5):

Khéng mot sac luat nao c6 thé duwoc 4p dung
héi td trir khi dwoc quy dinh trong hién phap.

Binh Luan:

Diéu nay tuy van tic, nhwng trong hoan canh
chinh trj tai Viét Nam, c6 gid tri chién lwoc. Dan
tdc ching ta d3 trai qua rat nhiéu cudc chién
tranh huynh dé twong tan. Chung ta phai bat dau
bang hién tai va hudng nhin vé twong lai. Trd vé
véi qua khir véi muc dich trad tht hodc tim cong
ly trd lai 1a nhitng diéu cd tiém ndng gay nhiéu
tén thuwong va thiét hai cho dan toc hon 1a loi
ich. Chinh vi thé hién phap clGa ching ta phai
minh thj khac ghi nguyén tac “khéng 4p dung
luat hoi t8” nay. Ngudi Viét Nam ca hai mién
Nam lan Bac déu bj Ira gat b&i nhitng thé luc
qudc té siéu cwdng. Chung ta déu |a nhirng nan
nhan. Ching ta déu cé trach nhiém phai nhin vé

effect shall be applied restrospectively.

3. In the event the Senate or House of
Representatives does not agree to pass the
draft budget of the president then the related
chamber must express in writing their reasons
and concrete proposed amendments within 8
weeks of the date submitted by the president,
otherwise, the draft budget will automatically
take effect.

4. In the event the local legislative assembly
does not agree to pass the draft budget of the
provincial chief or mayor then the related
assembly must express in writing their reasons
and concrete proposed amendments within 8
weeks of the date submitted by the provincial
chief or mayor, otherwise, the draft budget will
automatically take effect.

Commentary:

The above provisions have been added to the
draft constitution in order to avoid budgetary
crises, especially similar to those in the USA,
when there is conflict between the executive
and legislative.

Article 54 (Non-retrospectivity):

No laws shall be applied restrospectively unless
otherwise stated by the constitution.

Commentary:

This provision is short, but in the circumstances
of Vietnam, has strategic value. Our people have
gone through mutually destructive internecine
wars. We must begin with the present and look
forward to the future. To revisit the past with a
view to take revenge or seek to restore justice
are matters that have the potential to bring
about more hurt and damage to the people than
benefits. For those reasons, our constitution
must enshrine this principle of “no retrospective
application of laws”. Vietnamese of both South
and North of Vietnam have been duped by
international superpowers. We were victims all
the same. We have the duty to look forward to
the future.
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tuong lai.

Chuong IX: Uy Ban Biu Cir Quéc Gia (UBBCQG)
Piéu 55 (Trach nhiém UBBCQG)

UBBCQG c6 cdac trach nhiém sau day:

1. Thanh I13p, duy tri va cdp nhat danh sach clr
tri va dang phai toan quéc va tai cac dija
phwong

2. Huéng dan quan ching vé hé thdng chinh tri
va phwong thire bau cir

3. Quy dinh céc diéu Ié can thiét va duyét xét
don ghi danh chinh thirc cac chinh dang sinh
hoat trong mdi trwong chinh tri

4. Giam sat hoat dong va tai chanh cac chinh
dang

5. Td chirc, gidm sat va hoan tat cac cudc bau cir
tir trung wong dén dia phwong trong tinh than
chi cong vo tw va trong pham vi luat phap ciing
nhu hién phap

6. Quy dinh va diéu chinh bién giéi giira cac
don vi tranh clr ha vién quéc hdi theo céng
bang va I& phai, can c& trén cac yéu td dan so,
kinh t&, dia ly va nhirng yéu td can thiét khac.

Piéu 56 (Thanh phan UBBCQG)

1. Uy Ban B3u C&r Quéc Gia s& gém 1 chi tich, 1
phé chd tich va 3 Gy vién, lam viéc toan thoi,
duwoc tong thong dé clr va thwong vién thong
qua, v&i nhiém ky 13 6 ndm va c6 thé duoc tai
dé ctr khong gi¢i han nhiém ky.

2. Uy ban quyét dinh theo da s tuyét déi va vi
chu tich cé phiéu quyét dinh

3. Lvong béng céac Uy vién, co’ cdu hanh chanh
va chi tiét khac ciia Uy Ban sé& do luat dinh.

Piéu 57 (Tham quyén duyét xét cac quyét dinh
chia UBBCQG)

1. T6i Cao Phap Vién cé tham quyén nguyén
thay duyét xét cac quyét dinh cha Gy ban lién
hé dén cac cudc bau clr cac dinh ché trung
wong, hodc vi chinh Téi Cao Phap Vién nhan

Chapter IX: The National Electoral Commission
(NEC)
Article 55 (Duties of the NEC)

The NEC has the following duties:

1. Establish, maintain and update national and
local registers of voters and political parties

2. Provide guidance to the public relative to the
political system and voting methods

3. Define rules required and consider official
registration applications from political parties
operating in the body politic.

4. Supervise the activities and finances of
political parties

5. Organise, supervise and finalise all elections
from central to local governments in the spirit
of justice, impartiality and in accordance with
law and the constitution

6. Define and adjust boundaries between lower
house electorates with justice and equity,
based upon population, economic, geographical
and other necessary factors.

Article 56 (Composition of the NEC)

1. The NEC shall comprise 1 chairperson, 1
deputy chairperson and 3 commissioners,
working full time, nominated by the president
and approved by the Senate, with terms of
office of 6 years and renewable without limit as
to number of terms of office.

2. The commission makes decisions based on an
absolute majority and the chairperson has the
casting vote.

3. The remuneration of commissioners, the
administrative structure and other details of
the commission will be determined by law.

Article 57 (Jurisdiction to review decisions of
the NEC)

1. The Supreme Court has original jurisdiction
to review decisions of the Commission relative
to the elections of central government
institutions, or when the Supreme Court of its
own motion sees the need, or through the
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thay c6 nhu ciu, hoic vi qua khang cdo mot
quyét dinh cha Gy ban tir mdt nguyén don.

2. Cac tda &n cap tinh va thanh phé truwc thudc
trung wong cé tham quyén duyét xét cac quyét
dinh cda Gy ban lién hé dén cac cudc bau cilr cac
dinh ché dia phwong, qua khang cdo mot quyét
dinh ctia Gy ban tir mét nguyén don.

3. Cac tda an cap tinh va thanh phé truwc thudc
trung wong c6 tham quyén duyét xét cac quyét
dinh cda Gy ban c6 tinh hanh chinh hoéc thu tuc
khac. Tru sé& chinh thirc hodc noi cw tri chia
nguyén do'n s& quyét dinh tda an nao c6 tham
quyén.

Binh luan:

Tinh liém chinh cla hé théng bau cl la rudng cot
khong thé thi€u clia mot nén dan chd chan
chinh.

Céc didu khodn néu trén thé hién tinh cdng khai,
cong bang va cdng tam clia UBBCQG.

Thém vao do6, yéu td tham quyén duyét xét cla
tu phap s& bdo dam tinh liém chinh cda dinh ché
t&i quan trong nay.

Chuong X: Tu Chinh hién phap:
Piéu 58 (Piéu kién tu chinh)

Hién phap c6 thé dwoc tu chinh theo cac diéu
kién nhwv sau:

1. Diéu khoan tu chinh phai dwoc it nhat 1/ 5 sé
dan biéu dé nghi.

2. Diéu khodn tu chinh phai dwoc lwdng vién
quéc hdi thong qua bang da sé it nhat % thanh
vién moi vién trong nhém hop riéng.

Binh Luan:

Chuwong nay ndi vé nhirng diéu kién tu chinh can
thiét. Nhirng diéu khoan nay, theo tac gia, day
dd sy chic ché dé bao vé hién phap nhung cling
linh déng vira phai dé thay déi khi long dan d3
thay déi.

appeal against a decision of the Commission by
an applicant.

2. Courts at the province or city under direct
central control level have jurisdiction to review
decisions of the Commission relative to the
elections of local institutions, through appeals
against a decision of the Commission by an
applicant.

3. Courts at the province or city under direct
central control level have jurisdiction to review
decisions of the Commission of an
administrative or other procedural nature. The
official office location or address of the
applicant will define which court has
jurisdiction.

Commentary:

The integrity of the electoral system is central to
and a sine qua non factor for a genuine
democracy.

The above provisions depict the openness,
justness and impartiality of the NEC.

In addition, the factor of jurisdiction for judicial
review will ensure the integrity of this most
essential institution.

Chapter X: Amending the constitution:
Article 58 (Requirements for amendments):

The constitution may be amended with the
following conditions:

1. The amendment must be proposed by at
least 1/5 of the representatives.

2. The amendments must be passed by a
majority of at least % of members of both
houses of Congress in separate sessions.

Commentary:

This chapter discusses the conditions for
necessary amendments. These provisions,
according to the author, are sufficiently tight to
protect the constitution but flexible enough to
accommodate changes when the people are
ready for change.
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Phan IIl:

Hé Théng Phap Ly Viét Nam Twong Lai

Trong mot nén dan ch( hién dinh, phap tri va da
nguyén cta mot nuwdc Viét Nam tuwong lai, thi hé
théng phap Iy thé hién yéu t& phdp tri vé cling
guan trong néu trén.

Tai lieu nay nham phat hoa nhitng dwong nét
chinh cGa hé théng luat phap Viét Nam trong
tuong lai, khdng cd tinh toan dién va dugc viét
trong khung canh ca ban du thao hién phap.

Trudc hét, ching ta phai nhan xét ngay rang, sau
nhiéu thap nién thi€u dan chl, dan téc chung ta
d3 tut hau tang thuong trong tién trinh xay dwng
mot ché d6 phép tri nghiém chinh. Chinh vi thé,
tuy dan ta c6 mot nén van hda sdu day, mét nén
van hién hién hach, nhwng nén chinh tri dat
nuwdc lai thi€u thdn nhirng yéu t6 can ban dé xay
dung mot nén dan chl phdp tri tién bo.

Cac yéu td ching ta thiéu la:

1. M6t ban hién phap dan chu hién dinh, phép tri
va da nguyén chan chinh, cdn cl trén tam quyén
phan lap

2. Sy hién hitu ciia mét co quan tu phdp téi cao,
chi cong vé tu, nhu Téi Cao Phap Vién tai céc
nudc dan chd chan chinh, vuot 18n trén moi
dang phai va phe nhém chinh tri va c6 thdm
quyén hién dinh dé phan quyét tinh hop hién
hodc vi hién clia mét sic luat cta lap phap, hodc
mot tdc dong clia hanh phap

T&i cao phdap vién nay cling c6 thdm quyén
nguyén thay gidi quyét cac xung dot gitra lap
phap va hanh phap, cling nhw nhitng xung dot
gitra chinh quyén trung wong va chinh quyén dia
phuong (nhu chinh quyén tinh).

3. M6t hé théng dao tao cap dai hoc hodc cao
dang quy mé va phiy thirc hé hau huan luyén
chuyén nganh nhirng luat gia va thdm phan

Part lli:

The legal system of Vietnam of the future:

In a democracy based upon constitutionalism,
the rule of law and pluralism of a future
Vietnam, the legal system will reflect the
extremely important rule of law factor.

This document aims at outlining the main
characteristics of a future Vietnamese legal
system, not complete in itself and written in the
context of the draft constitution herein.

First and foremost, we must immediately
observe that after decades of absence of
democracy, our people have retrogressed
painfully in the process of building a legitimate
regime of rule of law. Thus, despite the fact that
our people have a rich culture, a brilliant
heritage, but our body politic lacks the
fundamental requirements to build a progressive
democracy based on the rule of law.

The requirements that we lack are:

1. A legitimate democratic constitution based
upon constitutionalism, the rule of law and
pluralism, founded on separation of powers.

2. The existence of a supreme judiciary,
absolutely just and impartial, such as a Supreme
Court in legitimate democracies, above political
parties and political groupings and endowed
with constitutional jurisdiction to adjudicate on
the constitutionality or unconstitutionality of a
law by the legislature or an act of the executive.

Such Supreme Court also has original jurisdiction
to resolve conflicts between the legislature and
executive, as well as conflicts between the
central and local governments (such as provincial
governments)

3. A university or higher education level training
system which is comprehensive and non-
ideological to provide professional training to
lawyers and judges of the future.
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tuong lai

4. M6t luat su doan doc 1ap tuyét doi vdi chinh
quyén hodc bat cir mot thé lyc dé tam nao, va
bao gdm nhitng thanh vién luat sw chuyén
nghiép qua mét qud trinh hoc van cao cap
nghiém chinh

5. Mot ddi ngli thdm phan chuyén nghiép, doc
lap va chi cong vo tu, khong [é thubc vao chinh
quyén

6. Mot cong té vién dudi quyén diéu dong cla
mot giam ddc cdng t& ma pham trat (status)
cling nhu phuong thire bd nhiém (appointment)
twong dwong vdi mot thAm phan tdi cao phap
vién, hoan toan ddc |ap d6i vai hanh phap va lap
phap.

T6i quan niém rang mot hé théng phap ly Viét
Nam tuong lai phai bao gdm nhitng thanh t6 sau
day:

I. Phwong dién cau tric hanh chanh:

Tuy nganh Tu Phdp ngang hang v&i Lap Phap va
Hanh Phap, nhuwng guéng méy quan tri cac nhan
vién cta nganh nay cling chi |la mét chi nhanh
cla hanh phap. Chinh vi thé viéc quan tri nhitng
nhan vién trong hé théng tda én, lvong béng cua
cdc nhan vién, k& ca céc vi thdm phan, cling 1a
nhirng chirc nang hanh chanh dudi sy quan trij va
diéu déng cta BO Tw Phap. BO trudng bd tw phap
van la mot chirc vu quan trong clia Hanh Phép
ma thoi.

Chung ta phai muong tugng tap thé cac thdm
phan bao gdbm nhitng ca nhan dai dién cho tinh
doc 1ap tuyét ddi cha nganh tu phap va tinh than
chi cdng v tuw cla yéu tinh phdp tri. Tuy nhién
nhirng thdm phan nay sé khong phat huy dugc
yéu tinh phap tri cha hién phap néu khong cé su
tro gitp cta nhitng nhan vién hanh chanh binh
thudng, diéu hanh va quan tri cdc co quan cla
nganh tu phap.

Chinh vi thé, ngoai B6 Tu Phap tai Trung Uong va
chi nhdnh tai cac tdoa an dia phwong, vdi nhiéu
nhan vién hanh chanh diéu hanh, nhu bat cl
mot phan hanh nao khac cta hanh phép, ching

4. A legal practitioners’ society absolutely
independent of government or any third party
influence, and comprising professional legal
members who have undergone a serious higher
education process.

5. A professional body of judicial officers,
independent and just, beyond any government
control

6. A prosecutor’s office under the direction of a
chief prosecutor whose status as well as
appointment method is equivalent to a Supreme
Court judge, completely independent of the
executive and legislative branches.

In my view, a future legal system for Vietnam
must comprise the following elements:

I. Administrative structure:

Although the judiciary is equal in ranking with
the legislature and executive, the machinery for
personnel management of such judiciary is only
a branch of the executive government. Thus, the
management of personnel within the court
system, remuneration for personnel, including
that of judges, are only administrative functions
under the direction of the ministry of justice. The
minister for justice is still an important office of
the executive government.

We must imagine the collective body of judges
comprising individuals representing the absolute
independence of the judiciary and the spirit of
justice and impartiality of the rule of law.
However, these judges will not be able to project
the quintessence of the rule of law without the
assistance of ordinary administrative officers,
directing and managing various organs of the
judiciary.

Thus, besides the ministry of justice at the
central government level and its branches at
local courts level, with numerous administrative
personnel, similar to any other aspect of the
executive government, we shall have courts at
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ta con s@ cb cdc toa &n tai cac cap, tir trung wong
dén dia phuong nhu:

1. T8i cao phap vién:

TCPV |4 co quan tw phdp cao nhat cda quéc gia,
gdm nhirng thdm phan 13 nhitng luat gia uyén
béc va uy tin nhat. TCPV dai dién cho y niém
phap tri va tinh than chi cong vé tu cua luat
phap. Trong qudc gia, chi cé mdt TCPV ma thoi.
S8 tham phan thanh vién tuy nhu cdu nhung
thong thudong khoang 7 dén 11 vi thdm phén téi
cao phap vién. Phuwong thirc hoat déng clia TCPV
s& do cac sac luat va quy luat ndi tai cha TCPV
quy dinh. Khi cé xung dot gitta mot sac luat va
quy luat ndi tai thi s3c luat s& wu thang & mirc do
cla xung dét.

2. Cactoa an cép tinh:

Dudi TCPV c6 céc tda én cap tinh. Tuy theo nhu
cau va dan s, s6 tham phan can b nhiém cé thé
tang hay gidm. Tuy nhién phién x& théng thuong
chi can mot thdm phdan chi toa. Trong nhiéu
truong hop, thay vi khang cdo 1én toa an trén
(tirc TCPV), cac phe c6 thé khang céo |én

“toan toa” dwoc quy dinh nhu mot phién x&r gébm
3 quan toa chang han. Sau dé van c6 thé tiép tuc
khang cdo Ién toa an trén.

3. Céctoa an cap quan hay huyén:

DAy 13 cip toa an thap nhat. Cling tuy theo nhu
cau va dan s, s6 thdm phén can bé nhiém ciling
tang hay gidm. Nguyén tic hoat dong ciing
twong ty nhu toa an tinh.

4. Cac tda an chuyén biét: (vé hanh chanh, quan
sw, quan hé lao ddng va chli nhan, chdng ky thi,
thiét k& d6 thi, hdn nhan va gia dinh v..v..):

Nhu cau phép ly trong mét quéc gia rat da dién.
Cac toa an binh thuwong d6i khi thiéu trinh do
chuyé&n mon dé giai quyét va can nhirng tham
phan hodc chuyén gia cé hiéu biét chuyén mén.
Chinh vi thé, trong cac quéc gia ti€n bd, ching ta
thay sw xuat hién cla cac tda an chuyén biét nay.

various levels, from the central government level
to local levels.
1. The Supreme Court:

The Supreme Court is the highest judicial organ
of the nation, comprising judges who are the
most reputable and erudite jurists. The Supreme
Court represents the concept of the rule of law
and the spirit of impartial justice of laws. In the
country, there is only one Supreme Court. The
number of justices or judges depends on needs
but usually ranges from 7 to 11 judges of the
Supreme Court. Operational methods of the
Supreme Court will be determined by legislation
and internal rules of the court. When there is
conflict between a legislation and internal rule,
such legislation will prevail to the extent of the
conflict.

2. Provincial courts:

Under the Supreme Court there are provincial
courts. Depending on needs and population, the
number of judges appointed may increase or
decrease. However for normal court cases, one
presiding judge is sufficient. In many cases, in
lieu of appealing to the higher court (or Supreme
Court), parties may appeal to the full bench to be
defined as a hearing by 3 judges for instance.
The parties may still subsequently appeal to the
superior court.

3. Urban or rural District Courts:

These are lowest courts. They also depend on
needs and population and the number of judges
appointed may increase or decrease. The
operational principles are similar to those of
provincial courts.

4. Specialist Courts: (to deal with matters of an
administrative, military, labour relations, anti-
discrimination, urban planning, marriages and
family law nature etc...):

The legal needs of a nation are varied. Normal
courts at times lack the professional competence
to resolve and would require judges or experts
who have knowledge of these specialties. Thus,
in an advanced country, we see the creation of
these specialist courts.

In each of such courts we must distinguish two
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Trong mdi tda an nhu thé ching ta phai phan
biét hai trach nhiém: mot trach nhiém co tinh
cach hanh chanh Ié thudc vao hanh phap, chiu
trach nhiém v&i B6 Tu Phap. Trach nhiém kia
thudc cdc tham phan lién hé dén sy phan quyét
cla cac thdm phan, hoan toan déc 1ap déi vdi
hanh phap va lap phap.

Chinh vi thé, trong khi cac vién chirc hanh chanh
chi 1a nhitng céng chirc binh thuwong, duoc bo
nhiém b&i hanh phap va cé thé duwoc tuyén chon
hodc bi sa thai nhu nhitng cong chirc binh
thuwdng khac, thi cac thdm phan cé mot vi tri dic
biét hon nhiéu.

Céc vi thdm phan nay thong thudng phai xuat
phat tir hang ngli nhitng chuyén gia luat phap co
uy tin, dugc hanh phap dé cl (qua sy dé clr hoac
cta chinh ngudi dirng dau nghanh hanh phap
nhu Téng Théng trong trwdng hop cac tham
phan T8i Cao Phap Vién, hodc BO Trudng Tu
Phép trong trudng hop cac tda an thap hon tuy
hi€n phap hodc luat phap mbi qudc gia), va phai
dugc hodc ludng vién quéc héi hodc it nhat
Thuong Vién théng qua chang han, tly theo quy
dinh cta hién phap hodc luat phap.

Mét thdm phan chi cé thé bi ngung chire khi bi
mat tri ndng, tdc phong bai hoai, hodc pham tdi
trong hinh va bi lu&ng vién qudc hdi hodc it nhat
Thuong Vién bat tin nhiém, hodc dén tudi huu
tri. Ngoai vi tri xa hoi ra thi lwvong bong cac thdm
phan cling rat cao. Chi nhu thé cac tham phan
md&i thye sy doc |ap va sé phan quyét chi céng vo
tu, khéng 1& thudc bat cr mot thé lyc nao.

Il. Phwong dién dong lwc van hanh:
1. Tién trinh thi hanh céng ly:

Dai vdi nhiéu qudc gia, Tinh doc 14p tuyét ddi cua
nganh tu phap, trén nguyén tic, phat xuat tir
hién phap. Tuy nhién trén thyc té, chinh phuong
thirc tuyén chon (qua sy dé clr cia hanh phép va
duoec sy phé chuan cla lap phép) va nhitng bao
dam hién dinh cling nhu luat dinh dé cac tham
phdn cé thé yén tdm hanh x{ trdch nhiém cla
minh, ma khéng bj bat c& mét thé lyc nao chi
phdi, 1a nhitng bao dam cu thé nhat. Mot trong

responsibilities: one responsibility of an
administrative nature pertaining to the
executive, answerable to the ministry of justice.
The other responsibility belongs to the judges in
question whose judgements are completely
independent of both the executive and
legislative.

Thus, while the administrative officials are only
normal civil servants, appointed by the executive
and can be recruited or dismissed like all other
civil servants, the judges hold a much more
special status.

These judges usually come from the ranks of
professional reputable jurists, nominated by the
executive (through the nomination of the head
of the executive branch such as the president in
cases of Supreme Court Judges, or the minister
of justice in cases of lower courts depending on
the constitution or laws of each country), and
must be approved by both chambers of Congress
or at least the Senate for instance, in accordance
with the provisions of the constitution or
legislations.

A judge can only be dismissed when they lose
their intellectual capacity, are morally corrupt or
commit high crime and no longer command the
confidence of both chambers of congress or the
Senate at least, or reaches retirement age.
Besides their social status, their remunerations
are also very high. Only then, can they be really
independent and will make just and impartial
judgements, independent of all external forces.

Il. The aspect of functional dynamics:
2. The course of administration of justice:

For many countries, the absolute independence
of the judiciary, in principle, emanates from the
constitution. However in practice, it is the
recruitment method (via the nomination of the
executive and the approval of the legislature)
and constitutional guaranties or legal guaranties
so that judges could be confident to discharge
their duties, without being subject to any
interfering influence, are the most concrete
guaranties. One of the most serious criminal
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nhirng trong tdi vé hinh luat, can phai hién dinh
héa hodc luat hda trong mét ché d6 dan chd
phap tri 13 t6i xen 1an, cdn trd tién trinh thi hanh
céng ly. T6i nay bao gdm viéc ngdn cadn, pha hoai
tién trinh diéu tra cha canh st hodc céc co quan
hiru trach khac, cho dén ngdn chan hodc hdm
doa, hodc hdi 16 ... cdc thdm phén trong khi ho
thi hanh nhiém vu. Nhitng ké vi pham, du la chd
tich ha vién hodc nguyén thd qudc gia, hodc mot
ké clng dinh, cling s& bi nghiém khac ché tai nhu
nhau.

2. Tinh binh dang clia moi hitu thé phap ly:

DT nhién tap thé cac tham phan l1a biéu tuong rd
rét nhat cta y niém phdp tri. Tuy nhién, y niém
phap tri dugc thé hién & diém cao nhat khi mot
hay nhiéu thdm phén dang dan x& 4n. Trudc mét
tda an ¢ tham quyén thi moi thé lyc tir nhitng
thanh t6 cla chinh quyén (nhw céc bd, nganh cua
hanh phap) cho dén cac thanh té cta xa hdi dan
s (nhu cac thwong vy, ngan hang) hodc cac ca
nhan du quyén I&n dén bao nhiéu, déu trd vé vi
tri khiém nhuong cia minh nhu [& mét hitu thé
phap ly, tuyét d6i binh dang vdi bat ci hiru thé
phap ly nao khéc trudce tda. Moi phan quyét cla
toa an, sé co hiéu lyc rang budc khéng nhirng
mot cong dan binh thudng, ma con rang budc
tuyét déi cac co quan chinh quyén cla hanh
phap nira.

3. Phan biét gilta hinh va ho:

Toa an moi cap (trir cac toa an déc nhiém) déu
c6 tham quyén trén ca hai phwong dién hinh 1an
ho. Hinh luat lién hé dén nhitng vi pham bd luat
hinh sy va cdnh sat cé trach nhiém diéu tra dé
sau d6 trao ho so cho cdng t6 vién truy t6. HO thi
bao gdm nhitng tranh tung, thong thudng gitra
hai hitu thé phap ly va muc tiéu clia nhitng su
tranh chap 1a doi lai sy cdng bang qua hinh thirc
b6i thwdng tai chanh, hodc danh dy, hodc thuc
hanh mot tac déng, hoac khong duoc tién hanh
mot tac dong.

Vi tinh nghiém trong, cé thé lién hé dén mat tu
do, hodc mat tinh mang clia mét bj cdo hinh luat,
nén cap dé chirng minh vé hinh luat trudc khi
két 4n phai rat cao la “khéng con ly do chinh
dang dé nghi ngd”. Trong khi d6, cap d6 chirng

offences, which must be given constitutional or
legal recognition in a democracy characterised
by the rule of law is the offence of interfering
with the administration of justice. This offence
includes from the obstruction, sabotage of
investigations by the police or other responsible
organs to the prevention or threat or bribing...of
judges while they perform their duties. The
culprits, be they speaker of the lower house or
head of state or a simple citizen, will be equally
severely punished by law.

2. The equality of all legal entities:

Obviously, the community of judges is the
clearest symbol of the rule of law. However, the
concept of rule of law manisfests itself, at its
apex, when one or more judges officially preside
in a hearing. Before a properly constituted court,
all forces from constituent parts of government
(such as departments, branches of the executive)
to constituent parts of civil society (such as
businesses, banks) or individuals regardless of
how powerful they can be, shall return to their
modest status as a legal entity, absolutely equal
with all other legal entities before the court. All
judgements of the court will be binding not only
on normal citizens, but also on all government
organs of the executive branch.

3. Distinction between criminal jurisdiction and
civil jurisdiction:

Courts at all levels (except specialist courts) have
jurisdiction on both criminal and civil matters.
The criminal law relate to violations of the
criminal code and the police has the duty to
investigate and refer the result to the chief
prosecutor’s office for prosecution. Civil law
includes litigation, normally between two legal
entities whose objective is the demand of justice
through financial compensation, restoration of
honour, or the performance of an action or the
restraint of a party from performing an action.

Due to the seriousness, relating possibly to loss
of freedom, or life of a criminal law defendant,
the onus of proof in criminal law before securing
a conviction is very high at “beyond reasonable
doubt”. Meanwhile, the onus of proof in civil
law, for one party to win, is only “on the balance
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minh, trén phuong dién hd, d& mot phe cé thé
thang, chi can & mirc d6 “cé xac xuat phai chang”
13 d0. Pay 13 nhitng cp d6 chirng minh hién
hanh trong céc qudc gia theo hé thdng Common
Law cta Anh Quéc, ké ca Hoa Ky. Trén binh dién
hinh luat, mét bi cdo ludn ludon dugc gid dinh la
vO tdi cho dén khi bi k&t an. Pay 1 mét nhan
quyén va dan quyén can ban cia mot cong dan.

4. Nguyén tac khang cao:

Céc sac luat khdc nhau sé chi tiét héa thi tuc
khéng cédo, von 1a mét khia canh quan trong cla
hé théng phap ly. Tuy nhién, thdng thudng thi
phién x{r trudc mot quan tdoa duy nhat cé thé
dugc khang cdo dén mét phién x(r toan toa
(théng thwong trudc 3 quan toa thay vi 1), phién
x{r tai mot tda an cap dudi cd thé duoc khang
cdo |én toa an trén. Cudi cung, sau khi d3 khang
cdo dén toa cao nhat |a T8i Cao Phap Vién thi tré
thanh chung tham va khéng thé khang céo tiép
tuc.

5. Thdm quyén cac tda an va thdm quyén dic
biét cla Téi Cao Phap Vién:

Hién phap hodc cac sac luat s& quy dinh tham
quyén cac cap tda an khac nhau. Mdrc dé tham
quyén c6 thé qua hinh thirc sé tién tranh chap
cao hay thap, tdm quan trong hodc phirc tap cla
van dé...Riéng Tdi Cao Phap Vién khdng nhirng
c6 tham quyén vo gidi han vé mirc d6 tai chanh,
thdm quyén chung quyét vé nhitng khang cédo
cla cac tda dn cap dudi ma con c6 thdm quyén
nguyén thly vé cc van dé lién hé dén hién
phap. Chdng han khi cd mot tranh chap gitta
hanh phdp va |ap phédp vé tinh cach hop hién
hodc vi hién clla mét sic luat, thi cac phe tranh
tung chi cé thé dua ra TCPV dé phan x{r. Khong
mot tda an nao khac cé tham quyén. Twong tu,
khi ¢6 sy tranh chap gitta chinh phi trung wong
va mét chinh quyén dia phuong nhu chinh
quyén tinh, vé giéi han quyén luc clia mdi bén,
thi chi cé TCPV 13 cé thadm quyén dé phan x{r.

6. Vitri cha nén luat phap truyén théng:

Viét Nam la mot quéc gia ¢é 5,000 ndm van hién.
Luat Hong Plrc hodc Quéc Triéu Hinh Luat 1a mot

of probability”.

This appears to be the levels of evidence
required among nations which follow the
Common Law system of England, including the
USA. On the criminal front, a defendant is
presumed innocent until proven guilty. This is a
human right fundamental to all citizens.

4. Principle of appeal:

Various legislations shall detail procedures for
appealing a court decision, which are an
important aspect of the justice system. However,
usually, a decision of a court presided by a single
judge may be appealed to a full court hearing
(normally before 3 judges in lieu of 1), a decision
of a lower court is appealable to a higher court.
Ultimately, after an appeal to the Supreme
Court, the case becomes final and there is no
further appeal possible.

5. Jurisdictions of the courts and the special
jurisdiction of the Supreme Court:

The constitution or laws will define the
jurisdictions of various courts. The limits of
jurisdictions may take the form of extent of
monetary limits, the importance or complexities
of issues...In particular, the Supreme Court not
only has unlimited jurisdiction in financial issues,
final jurisdiction for all appeals from lower
courts, but also original jurisdiction in matters
relative to the constitution. By way of example,
when there is a conflict between the executive
and legislative on the constitutionality or
otherwise of a law, then litigating parties can
only commence action in the Supreme Court to
resolve. No other court may have jurisdiction.
Similarly, when there is conflict between the
central government and a local government such
as provincial government, in relation to the limits
of their respective powers, then only the
Supreme Court will have jurisdiction to
adjudicate upon.

6. The situation relative to traditional laws:

Vietnam is a nation with a 5,000 year civilization.
The Hong Duc legal code or National Royal Penal
Code is our country’s legal code, representing
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b6 luat truyén théng cha dan ta, ndilén nén van
héa va truyén thdng dac thiu cla dan toc. Day la
von liéng vo gia cha tién nhan trao lai. Moi thé
hé con dan Viét can phai tran qui. Cac luat gia va
cdc cap chinh quyén can phai nghién clru, tu
chinh, cap nhat hda va luat héa dé tré thanh mot
trong nhitng rwdng cdt cha dat nudc Viét Nam.
D7 nhién khi tu chinh va cap nhat héa, ching ta
phai lru tdm dén nhirng ban gid tri hién dai nhat
clia nhan loai vé dan quyén va nhan quyén, lan
nhitng hiép wéc quéc té€ ma chinh pha d3 va sé
can ky két trong tuong lai.

7. Twong quan van hanh gilra cac cap toa an:

Trén thé gidi hém nay, cé hai hé théng ludt phap
v&i hai khuynh huéng khac nhau. Mot bén,
ching ta thdy cé hé théng Common Law cla cac
qudc gia chiu anh hudng Anh Quéc va Hoa Ky.
Bén kia chung ta thay c6 hé théng Civil Law cua
céc quéc gia chiu anh huwdng hé théng luat phap
cua luc dia Au Chau, nhat 13 bo luat N3 Pha Luan.
Ngoai ra ching ta con thay hé thong luat cong
san. Tuy nhién sau khi nghién ctru ky, cac chuyén
gia cho rang, luat cong san chi la mot hé théng
luat Civil Law trd hinh.

Ddc tinh nguyén thay cia Common Law la chd
thuyét Stare Decisis. Theo tiéng La Tinh, Stare
Decisis c6 nghia la “tudn theo nhirng gi da duoc
quyét dinh” trir khi c6 mot sdc luat ctia Lap Phép
quy dinh ro rét khac di. M6t khi mot toa an da
quyét dinh roéi thi nhitng quyét dinh sau, khéng
thé trai véi nhirng nguyén tic néu ra trong quyét
dinh trudc. Muc dich cla chd thuyét nay 1a dé
tranh tinh trang tién hau bat nhat trong céc
quyét dinh cla cdc toa an.

C6 hai loai Stare Decisis, mot la hang ngang khi
mot tda &n phai tudn hanh nhirng quyét dinh
trudc cha toa. Hai 1 hang doc khi mot toa an cap
dudi phai tuan hanh quyét dinh cta toa cap trén.
Stare Decisis hang ngang la mét quy luat khong
phai bat di bat dich, nhung théng thudong duorc
tuan tha ma thoi.

H4au qua clha chid thuyét Stare Decisis |a cic toa
an d6i khi 1an quyén lam ra luat cda 1ap phap khi
dién giai luat phap theo y minh va cac phan
quyét trd thanh nhirng tién 18 va c6 quyén rang
budc khéng nhitng cac tda an cap dudi ma cac
phién x{ cia chinh minh sau dé.

our particular culture and customs. This is an
invaluable legacy left to us by our forebears. This
is to be treasured by all future generations.
Lawyers as well as governments at various levels
must study, amend, update and legislate on it so
that it can become one of the pillars of Vietnam.
Obviously, when effecting amendments and
updates, we must pay attention to the most
modern human values relative to civil and
human rights, as well as international covenants
that have been or will be entered into by
governments in the past or in the future.

7. The functional relationship between courts of
various levels:

In today’s world, there are two legal systems
with two different tendencies. On the one hand,
we see the Common Law system of nations
under the influence of England and the USA. On
the other, we see the Civil Law system of nations
under the influence of the legal system of
Continental Europe, especially the Napoleonic
Code. In addition, there is also the communist
legal system. However, after careful study,
experts believe that communist laws are only a
system of Civil Law in disguise.

The original characteristic of Common Law is the
Stare Decisis doctrine. In its Latin form, Stare
Decisis means “to stand by that which is
decided” unless there is a law of the legislature
which decides otherwise. Once a court has
decided then all subsequent decisions cannot
violate the principles advocated in the earlier
decision. The objective of this doctrine is to
avoid inconsistencies in court decisions.

There are two types of Stare Decisis, one is
horizontal when a court is obliged to follow its
earlier decisions. The second one is vertical Stare
Decisis when a lower court must follow the
decision of higher courts. Horizontal Stare
Decisis is not an immutable rule but is only
usually followed.

The consequence of the Stare Decisis doctrine is
that courts at times encroach on the law making
power of the legislature when they interpret
laws in their own views and their judgements
become precedents and are binding on decisions
of lower courts and their own subsequent
decisions.
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Trong khi d6, theo hé théng Civil Law thi quy
dinh rang, chi cé Lap Phap la 1am ra luat ma théi.
Cac toa an chi cd trach nhiém ap dung luét. Vi
khong cé cac tién |& rang budc, mdi quan tda cb
quyén dién giai luat theo y clia minh, tao ra tinh
trang x&r an khéng déng nhat trong mét quéc gia.
Y thirc dwoc khuyét diém nay, cac quéc gia theo
Civil Law ciling cd tao ra chd thuyét “phap ly déng
bo” dé bd khuyét. Bén Phap, Toa Khang Cao Tai
Cao va Héi béng Quéc Gia déu dugce cong nhan
| nhitng phap dinh hau nhu cé thdm quyén lam
luat gidi han.

Tuy diéu 52 (2) cGia DTHP cé néu nguyén tac
“nhitng quyét dinh cda cdc tda an cip cao hon sé
c6 tac dung rang budc cac quyét dinh cla céc toa
an thap hon”, nhung ching ta phai thira nhan
rang moi hé théng déu cé wu va khuyét diém.
Trong moét nwdce Viét Nam tuong lai, moét trong
nhitng gidi phép la ching ta khong can phai theo
triét dé€ hé théng Common Law hodc Civil Law.
Tuy cd nhu cau phan biét hai trach nhiém I3 l1am
luat cta Lap Phéap va ap dung ludt cda Tu Phap
(céc tdoa an), nhung chung ta cd thé trao quyén
tuong ty Stare Decisis hodc jurisprudence
constante va gidi han quyén nay noi mot tda an
cao nhat |a Téi Cao Phap Vién ma théi. Nhw thé
ching ta sé giltr duoc sy phan biét ré rét gitra Lap
Phdp va Tu Phap, nhuwng déng thoi gitt mirc do
doéng bd twong déi gitra cac phién x(r clia cac tda
an trong qudc gia.

8. Nhirng van dé khac can nghién ctru:

Bai nay chi néu ra mot sd van dé can ban. Nhiéu
van nan hodc chon lya khac can phai nghién ciru
trwdc khi quyét dinh dé hoan chinh mot hé
théng luat phdp cho Viét Nam hau céng san.
Chéng han:

a. Trén binh dién hinh luat 1an dan luat, can
nhitng quy luat vé chirng c& nghiém khac va
nghiém chinh theo kiéu rule of evidence tai Anh
Qudc, Hoa Ky, Uc va céc quéc gia theo

Common Law hay khong?

b. Lam sao giam thiéu chi phi qud cao cac vu

Meanwhile, the Civil Law system postulates that
only the legislature makes laws. Courts only have
the duty to apply them. Because they are not
bound by precedents, each judge has the right to
interpret the law according to himself/hersef,
resulting in a situation of inconsistent
judgements within one nation. With awareness
of this drawback, nations which follow the Civil
Law system have created the doctrine of
“Jurisprudence Constante” to remedy it. In
France, the Court de Cassation and the Conseil
D’Etat are acknowledged as tribunals with
jurisdiction similar to quasi-legislative organs.

Although Article 52 (2) of the draft constitution
advocates the principle that “decisions of higher
courts will be binding on decisions of lower
courts”, we must admit that each system has
their advantages and drawbacks.

In a Vietham of the future, one of the solutions is
that we need not completely adopt the Common
Law system or the Civil Law system. Although
there is a need to distinguish between the duty
to make laws of the legislature and that of
applying the laws of the judiciary (the courts),
but we may confer the power akin to Stare
Decisis or Jurisprudence Constante on and
restrict this power to the highest court which is
the Supreme Court only. Thus, we shall be able
to keep the distinction between the legislature
and judiciary, but at the same time maintain
relative consistency between judgements in
various courts in the country.

8. Other issues for study:

This piece of writing only outlines a few basic
issues. Other difficulties or options must be
studied before making decisions to build a legal
system for a post-communist Vietnam.

Such as:

a. In the spheres of both criminal law and civil
law, should the rule of evidence be as strict as
the rule of evidence in England, the USA,
Australia and other Common Law nations?

b. How to reduce excessive costs in both criminal
and civil cases to minimize social injustices. The
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tranh tung hodc hinh sy, hoac dan sy va tir dé
giam bdt bat cong x3 hoi. Ly do 1a vi ngay ca tai
nhitng quéc gia tién bd nhat, chi phi phap Iy ndm
ngoai tdm tay clia mdt ngudi dan cé lgi tire trung
binh.

c. Lam sao phat trién mot hé théng gidi quyét cac
tranh chap bén ngoai tda an dé giam chi phi va
gan glii ngudi dan binh thuong hon.

d. Trén phuong dién hinh luat, can phai can nhac
wu va khuyét diém cua viéc xir an qua:

Hodc quan tda ma thdi nhu 1a phap dinh vé luat
lan sy kién.

Hodc mdt quan tdoa nhu 1a phdp dinh vé luat va
mot boi tham doan nhu 13 phdp dinh vé sy kién.
Hodc bi cdo hodc hai bén cé thé chon luva mot
trong hai mo thirc.

Néu theo mé thirc thi hai thi nhitng doi hoi va
diéu kién gi dé duoc chon vao béi thdm doan?

K&t luan:

Viéc kién tao mot hé théng luat phap thé hién
ddng tinh than phdp tri, trong mot x3 hdi vang
béng cac yéu té phdp tri nén tang vo cung kho
khan, doi hdi vién ki€n, thoi gian va sy déng gop
tri tué tap thé cla toan dan.

T6i chi néu ra va dit mot s6 van dé can ban.Toi
mong mdi dugc sy déng gép y kién cda quy vi
thirc gid yéu nudc, nhat 1a nhirng luat gia Viét
Nam trong lan ngoai nuéc.

Phu Luc
Dy Thao Hién Phap Viét Nam

(Trén quan diém dan ch( Hién Dinh, Phap Tri va
Da Nguyén)

(Ban thao nguyén thay d3 dang trén Ban Tuan
Bao Viét Luan Uc Chau trong cac s6 ngay
8/May/2001,11/May/2001 va 15/May/2001)

L&i M& Dau clia Dy Thao Hién Phéap:
Sau may nghin ndm dwng nwéc va gilt nwéc ctia

toan dan va cac bac anh hung lich str, dan téc
chiing ta da trai qua nhiéu cudc thang tram. Bén

reason being that even in most advanced
nations, the costs of litigation lie outside the
reach of middle income earners.

c. How to develop a system of Alternative
Dispute Resolution outside of the court system
to reduce costs and be closer to the common
people.

d. On the criminal law front, we must weigh the
pros and cons of hearings via:

Or before a judge only as the tribunal of both
law and fact.

Or before a judge as the tribunal of law and a
jury as the tribunal of fact.

Or the defendant or both parties are able to
elect to adopt one of the two methods above.
If the second method was chosen, then what are
the requirements for selection to the jury.

Conclusion:

The establishment of a legal system to genuinely
reflect the spirit of the rule of law, in a society
devoid of fundamental rule of law factors, is
immensely difficult, requires vision, time and the
intellectual contribution of the whole people as a
community.

| have only outlined a few fundamental issues. |
hope to receive contributions in the form of
ideas from patriotic members of the
intelligentsia, especially from Vietnamese jurists
both inside and outside of Vietnam.

Annexure
Draft constitution of Vietham

(On the bases of constitutionalism, the rule of
law and pluralism)

(Original draft on the biweekly Vietnamese
Herald on issues of 8 May 201, 11 May 2001 and
15 May 2001)

Preamble to the Draft Constitution:

After millennia of nation founding and
preservation by the people and their heroes in
history, our country has gone through many ups
and downs. Alongside episodes of glory such as
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canh nhirng giai doan lich str vinh quang nhw
cac triéu dai Dinh, L&, Ly,Tran hodc Quang Trung
Pai D&, dan tdc chiing ta ciing d3a tirng bi mét
ngan ndm do6 hd tir phwong Bac, noi chién lién
mién trong sudt cac giai doan Thap Nhi S&* Quan
va Trinh Nguyén phan tranh, gan 100 ndm thuwc
dan Phap dé hé va tac hai hon hét 13 tir hon
nira thé ky nay toan thé dan tdc trén ca 2 mién
Nam va Bac Viét Nam d3 tré thanh nan nhan va
con c& chia nhirng thé lwc y thirc hé va gido diéu
qudc té, day dan toc ching ta vao mot cudc ndi
chién phi dan tdc, huynh dé twong tan va khdc
liét.

Hon nira, nén van héa truyén théng cia dan toc
Viét Nam duoc hinh thanh qua gan 5000 lich sty
13 mot nén van héa khai phéng, nhan ban,
khoan hoa va trung dung, khong hé chip nhan
bat ctr mot cwe doan chi nghia nao.

Hién phap cla dan tdc Viét Nam phai hoan toan
dat can ban trén quan diém phiy thirc hé va phi
gido diéu. Nhirng con nguwdi Viét Nam tw do va
tri tué khai sang, séng modt cudc d&i hanh phic
trong mét xa hoi thinh vwegng va mét nén dan
chi hién dinh, phap tri va da nguyén 1a wéc
nguyén chinh dang clia moi ngu¢i Viét Nam.

Chuong I. Dv Thao Hién Phap Vé Nhirng Quyén
loi va nghia vu can ban:

Piéu 1 (Quyén binh dang)

Moi ngudi déu cé quyén dwoc cdng nhan co tw
cach phap nhan va binh dang trudc luat phap
bat ké phai tinh, tén gido, chiing tdc, giai cap xa
hdi, chinh kién, khuynh hwéng tinh duc, tudi
tac, ngdn ngit hodc c6 khuyén tat hay khéng,
hodc bat cir mét tiéu chuan phi ly nao, theo luat
phap quy dinh.

Piéu 2 (Quyén tu hiru)

Quyén tw hiru cia moi ngwdi hoic riéng hoac
chung véi nguéi khac phai duoc tuyét ddi tén
trong, k& luén ca quyén chuyén nhwong tu hiru
ctia minh. Khdng mot quyén lwec nao cé thé doc
doan twédc doat quyén tw hiru clia mot ca nhan.

the Dinh, L&, Ly Tran and Emperor Quang Trung
dynasties, our people also endured one
thousand years of Northern domination,
continuous civil war in the periods of the 12
Warlords and struggle between the Trinh and
Nguyén princes, almost 100 years of French
colonial rule and most destructive of all, for
more than half a century, the whole people in
both north and south of Vietham have become
victims and pawns of international dogmatic
ideological powers, engulfing us in an alienated,
internecine and atrocious civil war.

Furthermore, our national culture which has
been nurtured through 5000 years of history is
a moderating, reasoned, humanist and
liberating culture which will resolutely oppose
all fundamentalist ideologies.

Our people’s constitution must be completely
founded on the concepts of non-ideology and
anti-dogmatism. Being free men and women,
endowed with wisdom and living a happy life
within a prosperous society and a democracy
based on constitutionalism, the rule of law and
pluralism, constitutes the rightful aspiration of
each Vietnamese citizen.

Chapter I. Draft constitution relative to basic
rights and responsibilities:

Article 1 (Right to equality)

Everyone has the right to be recognized as a
legal entity and equal at law regardless of their
gender, religion, race, social status, political
views, sexual orientation, age, language or
presence or absence of disabilities, or any
unreasonable criteria, as provided for by law.

Article 2 (Right of private ownership)

The right of private ownership individually or
collectively must be absolutely respected,
including the right to transfer one’s private
property. No power can arbitrarily deprive a
person of their right to private ownership of
property.
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Piéu 3 (Nén tang gia dinh)

Gia dinh 13 nén tdng ngan d&i cha x3 hdi truyén
thong va cé mét vi tri dat biét trong ldng dan
tdc. Nén tang gia dinh phai dwoc luat phap ton
trong va boi dudng nhw 13 mot yéu té quan
trong ctia nén van héa Viét Nam.

Piéu 4 (Quyén tu do tu twdng va tu do bao chi)

Quyén tv do tu twdng phai duoc ton trong ké
ca tw do phat biéu tw tuwdng ciia minh bang moi
phwong tién bao chi, truyén théng, truyén hinh
va moi phuong tién khac.

Piéu 5 (Quyén ty do di lai)

Moi ngudi déu cé quyén tw do di lai va cw ngu
trong qudc gia va roi khéi qudc gia minh. Moi
sy gidi han khéng chinh dang quyén ty do di lai
déu cé tinh cach vi hién va vd hiéu luec.

Piéu 6 (Quyén tu do tin ngwdng)

Moi ngwdi déu cé quyén tw do ton gido, ké ca
quyén ty do thay ddi tdn gido, thwe hanh va
thé phuong theo tdn gido cia minh.

Piéu 7 (Quyén ty do hdi hop va lap hoi)

Moi ngudi déu dwoc quyén ty do hdi hop trong
tinh than bat bao ddng va l1ap hoi (ké ca cac hoi
doan, t6 chirc va dang phai chinh tri). Khong ai
c6 thé bi bat budc gia nhap mot hoi doan nao.

Piéu 8 (Quyén dwoc huédng su riéng tw)

Khong ai c6 thé bj bat budc phai chju nhitng sw
xam pham ddc doan vé su riéng tu, gia dinh,
noi cu ngy, thu tin, dién thoai, cac hinh thirc
lién lac thong tin cling nhw nhirng sw xam pham
vé danh dv. Moi ngudi déu dwoc quyén cé svw
bao vé cda luit phap trén cac l1anh vuc nay.

Piéu 9 (Cac quyén lién hé dén tu do co thé va

Article 3 (Foundation of family)

The family is a millennium foundation of our
traditional society and occupies a special place
in the heart of our people. The family
foundation must be honoured by law and
nourished as an important element of
Vietnamese culture.

Article 4 (Freedom of thought and freedom of
the press)

Freedom of thought shall be respected
including the freedom to express one’s thought
through all means of the press, communication,
television and other means.

Article 5 (Freedom of movement)

Everyone has the right of freedom of
movement and residence in their country and
the right to leave their country. All arbitrary
limits on freedom of movement are
unconstitutional and invalid.

Article 6 (Right to freedom of religion)

Everyone has the right to freedom of religion
including the right to change religions, practice
and worship in accordance with their religion.

Article 7 (The right to freedom to associate and
form associations)

Everyone has the right to associate in the spirit
of non-violence and form associations
(including societies, organizations and political
parties). No one can be compelled to join any
association.

Article 8 (The right to privacy)

No one can be subjected to arbitrary invasion of
privacy, family, residence, mail, telephone,
forms of liaison, communication as well as
defamation of one’s honour. Everyone has the
right to be protected by law in all these
respects.

Article 9 (Rights related to one’s body and
incarceration)
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sy giam cadm)

Khong ai c6 thé bi xam pham co’ thé, bat bé,
giam cam hay lwu day mot cach ddc doan.

Diéu 10 (Quyén duwoc xét xir)

Moi ngudri déu duwoc quyén duworc xét xir mot
cach cong bang va cong khai b&i mot toa an doc
lap khdng thién vi, dé€ phan xét vé nhirng quyén
Igi va trach nhiém cla minh, va dé phan xét vé
nhirng cdo budc cé tinh cach hinh sy déi véi
duwong su, hodc dé phan xét vé nhirng hanh
dong bi cdo budc |a vi pham nhirng quyén can
ban ma hién phap va luat phap ban cho ho.

Piéu 11 (Quyén duorc luat sw dai dién)

Moi nguéi déu dwoc quyén dai dién va cé van
b&i nhirng luat s doc 1ap chuyén nghiép khong
chiu ap lyc tir bat cir phe nhém hodc ¢ nhan
nao dé bénh vwc cho minh.

Piéu 12 (Quyén dwoc hwéng mot trinh do gido
duc tdi thiéu)

Gido duc tdi thiéu 1a mién phi va bat budc. Luat
1é s& quy dinh mirc d6 va nhirng yéu td chia mirc
dd gido duc tdi thiéu nay.

Piéu 13 (Quyén khdng bj tra tan, bao hanh va
chiu nhirng sy déi x{r d3 man khéc)

Khéng ai c6 thé bi tra tin, bao hanh hoic chiu
nhitng hinh phat tan nhin, vd nhan dao hoic
ton thwong dén pham gia con nguoi.

Piéu 14 (Quyén thanh lap va gia nhap nghiép
doan)

Moi nguwdi déu dwoc quyén thanh 13p va gia
nhap nhirng nghiép doan doc lap dé bao vé

quyén lgi ctia minh.

Piéu 15 (Quyén lgi va nghia vu bau clr va &rng
cr)

Y dan l1a cin ban cta quyén lwc quéc gia duoc

No one shall have their body arbitrarily
interfered with, be arrested, incarcerated or
banished arbitrarily.

Article 10 (The right to trial by a court of law)

Everyone is entitled to an open and fair trial by
an unbiased and independent court of law to
adjudicate on their rights and responsibilities,
and to adjudicate on allegations of a criminal
nature against them, or to adjudicate on
conducts allegedly violating basic rights
bestowed upon them by the constitution and
by law.

Article 11 (The right to be represented by a
lawyer(s))

Everyone has the right to be represented by a
lawyer and be advised by a professional and
independent lawyer(s), who is not under
pressure from any person or group of persons,
to advocate for them.

Article 12 (The right to a minimum level of
education)

Minimum education must be free and
compulsory. The law will provide for the level
and components of this minimum education.

Article 13 (The right not to be subjected to
torture, violence and other forms of inhuman
treatment)

No one may be subject to torture, violence or
punishments which are ruthless, inhuman or
damaging to human dignity.

Article 14 (The right to form and join trade
unions)

Everyone has the right to form and join
independent trade unions to protect their
interests.

Article 15 (The rights and duties of voting and
standing for elections)

The will of the people constitutes the
foundation of state powers as manifested
through the right to vote and to stand for
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thé hién qua quyén bau ctr va trng ctlr. Diéu nay
ciing phai duoc thé hién qua cac cudc bau cir
chan that va thwéng xuyén. Nhirng cudc bau clr
nay phai cé tinh cach phd thong va binh dang va
phai cé tinh cich kin hay qua nhirng thi tuc bau
clr ty do twong dwong. Moi cong dan tir 18
tudi tré 1én déu c6 quyén va trach nhiém hanh
XU viéc bau clr va (rng clr theo luat dinh. Bau clr
I3 mdt nghia vu cé tinh cach bat budc.

Piéu 16 (Quyén ctia mot bi cdo vé hinh luat
dwoc giad dinh 12 vd tdi cho dén khi bj tda &n
chinh thirc két ti)

Khi bi truy t6 vé hinh luat, moi ngudi déu cé
quyén dwoc gid dinh 1a vo tdi cho dén khi bj
chirng minh la c6 tgi theo ding luat phap, trong
mot phién xtr cdng khai ma bi can c6 tat ca
nhirng sy bao dam can thiét dé bdo vé cho
minh.

Cap do dé chirng minh trong nhirng phién xir an
vé dan sy (hodc hd) sé 1a “cé xac xuat phai
chang”. Tuy nhién cap d6 chirng minh dé két an
mot bi cdo trong mdt phién x&r hinh sw phai la
cap dd “khong con ly do chinh dang dé nghi
ngo”.

Piéu 17 (Quyén giir cac chirc vu trong cac co
quan chinh quyén)

Moi ngwoi déu cé co hdi binh dang dé phuc vu
trong céc cap chinh quyén tir trung wong dén
dia phuvong.

Piéu 18 (Nghia vu quan sw)

Moi ngwoi déu cé trach nhiém binh dang thi
hanh nghia vu quan sv theo luat dinh.

Diéu 19 (Nghia vu déng thué)

Moi nguwdii déu cé trach nhiém déng thué theo
luat dinh.

Piéu 20 (Quyén cé qudc tich)

Moi ngwdi sinh ra tai Viét Nam déu c6 quyén cé

elections. This must also be expressed through
genuine and frequent elections. These elections
must be universal and equitable and by secret
ballot or through similarly free election
procedures. All citizens from 18 year old shall
have the right and duty to exercise voting and
standing for elections as provided by law.
Voting is a compulsory duty.

Article 16 (The right of a person accused of a
criminal offence to be presumed innocent until
convicted by a court of law)

When prosecuted under the criminal code,
everyone has the right to be presumed innocent
until proven guilty in accordance with law, in an
open court of law with all necessary assurances
required to protect themselves.

The onus of proof in a civil case shall be “on the
balance of probability”. However the onus of
proof in a criminal case must be “beyond
reasonable doubt”

Article 17 (The right to hold office in
government organizations)

Everyone has equal right to serve in all
government levels from the central government
to local governments

Article 18 (the duty of military service)

Everyone has equal duty to serve in the military
as provided for by law.

Article 19 (The duty to pay taxes)

Everyone has the duty to pay taxes as provided
for by law.

Article 20 (The right of citizenship)

Everyone born in Vietnam has the right to hold
Vietnamese citizenship. No one can be
arbitrarily stripped of their citizenship or denied
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qudc tich Viét Nam. Khéng ai cé thé bj twéc bo
qudc tich hodc tir chdi quyén thay déi quéc tich
mot cach doc doan.

Piéu 21 (Tinh cich khdng toan ven va khdng
day du)

Nhirng quyén lgi va trach nhiém néu ra trong
ban hién phap chi cé tinh cach nén tang ma
khéng cé tinh cach toan ven hoic day du. Khi
can thiét luat phap sé quy dinh thém nhirng
quyén lgi va nghia vu khic mién |3 khong di
nguwoc lai véi tinh than cda hién phap hién
hanh.

Diéu 22 (Ca nhan va tha nhan)

Trong khi hanh x&r nhirng quyén va trach nhiém
cia minh moi ngudi déu phai chiu sy gidi han
cua luat phap chi vi muc tiéu duy nhat 13 dem
lai sw cong nhan va ton trong ding murc nhirng
quyén ty do chia tha nhan va véi muc dich dap
rng nhirng nhu cau hop ly trén phurong dién
dao dirc, trat ty xa hdi chung ciia mét xa hoi
dan cha.

Chuong Il. Du Thao Hién Phap Vé Nganh Lap
Phdap Tai Trung Uong

Piéu 23 (Qudc hdi va 1ap phap):

Moi quyén lap phap trung wong déu nam noi
Qudc Hoi. Qudc Hoi gdbm 2 vién: Thuong Vién va
Ha Vién.

1. Moi Thuong nghi siva dan biéu déu khéng
thé bj truy t6 trén phuong dién hd tirc dan luat
vi nhirng |&i phat bi€u ciia minh trong phién
hop qudc hdi.

2. Moi cong dan Viét Nam 21 tudi tré 1én, néu
¢6 quyén bau clr, déu cé quyén trng clr vao ha
vién qudc hdi, va néu 30 tudi trd 1én, néu cé
quyén bau ctr, déu cé quyén trng clr vao
thwong vién.

3. Thwong nghi si va dan biéu Ia nhirng cong
viéc toan thoi va cac duong su khdng thé trong
nhiém ky, ddm nhén nhirng céng viéc cé lgi
nhuan khac.

the right to change citizenship.

Article 21 (Incompleteness and insufficiency)

The rights and responsibilities enshrined in this
constitution are only fundamental in nature and
not meant to be complete or sufficient. When
necessary, the law will provide further rights
and responsibilities provided they are not
contrary to the spirit of the constitution in
operation.

Article 22 (Self and others)

While exercising their rights and
responsibilities, everyone must accept the
limitations imposed by law with the unique aim
of giving recognition to the rights of others and
with the aim of responding to legitimate needs
in the spheres of morality, common social
orders of a democratic society.

Chapter Il. Draft constitution relative to the
Central Government Executive Branch

Article 23 (Congress and the legislature)

All legislative powers lie in Congress. Congress
consists of 2 chambers: the Senate and House
of Representatives.

1. All senators and members of the House of
Representatives shall not be prosecuted in civil
matters relative to their statements in Congress
sessions.

2. All citizens 21 years old and over, if eligible to
vote, can stand for election to the House of
Representatives, and 30 years old and over, if
eligible to vote, can stand for election to the
Senate

3. Senators and representatives are full time
positions and incumbents cannot, during their
terms in office, hold other remunerated
positions.

4. A senator cannot serve simultaneously as a
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4. Mot thuong nghi si khong thé dong thoi lam
dan biéu va nguoc lai. Ca 2 déu khong thé gil
cac chirc vu dan clr khac hodc lam céng chirc tir
trung wong dén dia phwong.

5. Mét thwong nghi st hodc dan biéu, trong
nhiém ky ctia minh, khong thé bij bat, giam cam,
luc soat hodc co thé luc soat. Trir phi bj bat qua
tang dang vi pham mét tdi hinh luat thi c6 thé
bi luc soat hodc luc soat co’ thé. Néu bij truy td vi
maét tdi hinh luit va bi két an thi sé 13p tirc mat
chirc. Trong khi bi truy td6 dwoc dwong nhién tai
ngoai hau tra va ti€p tuc hanh xtr chirc vy cla
minh.

6. Chi tiét hinh thirc t6 chirc ndi bd chia 2 vién
qudc hdi, tha tuc bé phiéu ndi bd va tai nhém
qudc héi, tha tuc bau clr cac chi tich va phé chi
tich moi vién, nhitng thl tuc dé quéc hdi chu
toan nhiém vu hién dinh cta minh sé dwg'c moi
vién tv quy dinh.

7. M6i thugng nghi si hodc dan biéu déu cé
quyén duwa ra cac dy lut va trinh qua vién cta
minh trwéec, trir treo'ng ho'p cac dv luat lién hé
dén thué hodc cac bién phap thu lgi tirc cho
qudc gia déu phai dé trinh va théng qua ha vién
trwéec.

Piéu 24 (Thwong Vién):

1. Thwong Vién sé gom 2 thuong nghi si tir moi
tinh hoac thanh phé truwe thudc trung wong.
Nhiém ky Thwong Vién |1a 6 ndm. Mai thwong
nghi si sé c6 mdt phiéu.

2. Moi quyét dinh cia thuong vién chi cé hiéu
lwc khi dwoc da sd tuyét ddi cac thwong nghi st
hién dién thong qua.

3. Tham quyén cha thwong vién bao gom:

(i) Duyét xét va thong qua cac dw luat ctia quéc
hoi.

(ii) Phé chuan hodc phl quyét tinh trang tuyén

representative and vice versa. Neither can hold
other elected offices or public service positions
from central to local levels.

5. A senator or representative, during their
terms of office, shall not be arrested,
incarcerated, searched or body-searched.
Unless caught flagrante delicto in a criminal act,
then they can be searched or body-searched. If
prosecuted on criminal charges and convicted,
they will immediately be dismissed from office.
While being prosecuted they are automatically
granted bail and continue to exercise the duties
of their office.

6. Particulars of forms of internal organization
of each chamber, internal voting and
resumption of congressional sessions,
procedures to elect the presidents and deputy
presidents of each chamber, procedures for the
congress to achieve its constitutional
responsibilities will be provided for by each of
these chambers.

7. Each senator or representative has the right
to propose draft legislations and submit them
to their own chamber first, except draft
legislations relative to taxes or measures raising
revenue for the country must be submitted to
and passed by the House of Representatives
first.

Article 24 (The Senate):

1. The Senate will comprise 2 senators from
each

Province or city under direct central control.
The term of office of the Senate is 6 years. Each
senator will have one vote.

2. All decisions of the Senate are effective only
when passed by the absolute majority of
senators present.

3. The powers of the Senate include:

(i) Review and pass draft legialations of
congress

(ii) Approve or veto declarations of war or
peace treaties with one or more nations as
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chién hoic viéc ky hoa wéc véi mot hay nhiéu
qudc gia khac sau khi dwoc tong thong dé nghi.

(iii) Phé Chuan hoac phu quyét dé nghi bo
nhiém cdc vi thdm phan Tai Cao Phap Vién va
cac vi tham phan cac toa an thap hon sau khi
cac vi nay duoc Téng Thdng (trong tredng hop
T&i Cao Phap Vién) hodc bd trwédng tw phap
(trong tredrng ho'p cac téa an thap hon) dé cir.

(iv) Phé chuan hoic phu quyét dé nghij bd
nhiém Théng Péc Ngan Hang Qudc Gia sau khi
vi nay dwoc tdng théng dé cir.

(v) Phé Chuin hodc phi quyét dé nghi bé nhiém
cac vi B6 Trwdng hodc Téng Trwdng hodc cac
chirc vu twong xirng trong ndi cac chinh phu
sau khi cac vi nay dwoc tdng thong dé clr.

(vi) Phé chuan hodc phu quyét dé nghi bd
nhiém cdc vi Tw Lénh Quan Lwc va Tu Lénh cac
Iwe lvgng cdnh sat hodc cdng an quéc gia sau
khi cac vi ndy duoc tdng thong dé cur.

(vii) Phé chudn hodc phli quyét dé nghi bé
nhiém cac thanh vién cta Hoi Péng Bau Clr
Qudc Gia sau khi cac vi nay dwoc tdng thdng dé
ctr.

4. Khi mét thwong nghi si tir chirc hodc mat kha
nang phuc vu vi mdt ly do khéc, néu nhiém ky
con lai ho'n 2 ndm thi phai bau ctr bé tuc riéng
cho chirc vu ndy, néu it hon 2 nam thi hanh
phép dia phwong sé& bé nhiém ngudi thay thé.

Piéu 25 (Ha Vién):

1. Ha Vién goém cac dan biéu dwoc bau tir cac
don vi tranh cr do'n danh va cac dan biéu duoc
bau theo danh sich chinh dang theo Chuong VI.
S6 dan biéu bau theo danh sach gap 2 Ian sé
dan biéu bau theo don danh. Nhiém ky Ha Vién
13 4 ndm. Mai dan biéu c6 mot phiéu.

2. Moi dv luat phai dwoc ha vién thdng qua
bang da sé tuyét d6i dan biéu hop va trong

proposed by the President

(iii) Approve or veto proposals for appointment
of justices of the Supreme Court and justices of
lower courts, subsequent to them being
nominated by the president (in the case of the
Supreme Court) or the minister for justice (in
the case of lower courts)

(iv) Approve or veto proposals for the
appointment of the governor of the National
Bank subsequent to them being nominated by
the president

(v) Approve or veto proposals for the
appointment of junior ministers or senior
ministers or equivalent positions in the cabinet
subsequent to them being nominated by the
president

(vi) Approve or veto proposals for the
appointment of the commander of the armed
forces or commander of national police forces
subsequent to them being nominated by the
president

(vii) Approve or veto proposals for the
appointment of the members of the National
Electoral Commission subsequent to them
being nominated by the president

4. When a senator resigns or loses the capacity
to serve due to another reason, if the balance
of the term is more than 2 years, there shall be
a by-election to fill this position, if less than 2
years, the local executive shall appoint a
replacement.

Article 25 (The House of Representatives)

1. The House of Representatives comprises
representatives elected from individual
candidate electorates and representatives
elected from party lists pursuant to Chapter VI.
The number of representatives from the lists
shall be twice the number of those individually
elected. The term of offce of the House of
Representatives is 4 years. Each representative
has one vote.

2. All draft legislations must be passed by the
house of representative with the absolute
majority of the representatives present and
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vong 8 tuan sau d6 phai chuyén Ién thwong
vién dé phé chuan.

3. Mét dw luat khéng can duwoc thuwong vién
phé chuan néu thuong vién khéng xét dén
trong vong 8 tuan, hodc néu thwong vién tir
chdi khéng phé chuan va ha vién thong qua lan
thir 2 v&i da s6 it nhat 2/3 dan biéu hién dién.
Trong 2 trwdrng ho'p nay thi dv luat phdi duoc
chuyén truc ti€p I1én tdng théng trong vong 8
tuan dé ky phé chuan hoac phu quyét. Néu téng
thong phl quyét thi phai g&i tra lai ha vién
trong vong 8 tuan, kém theo mdt vin ban néi
Ién nhirng bat déng y kién clia minh. Trong
trwdng hop nay néu ha vién théng qua lan thir
3 véi da sé it nhat 1a % dan biéu hién dién thi
du ludt dwong nhién tré thanh luat. Néu tong
thdng khéng gdi lai ha vién dy luat trong vong 8
tuan khi nhan dwoc nhu quy dinh & trén thi dy
luat cling dwong nhién tré thanh lujt.

4. Ha vién c6 thé dé xwéng va thong qua tat ca
cac duw luat trén tat cd moi lanh vwe thudc tham
quyén ctua minh nhu quy dinh trong chwong vV
cha hién phap.

5. Khi mot dan biéu dac ctr tir danh sach chinh
dang tlr chirc hodc mat kha nang phuc vu vi mét
ly do khac, chinh dang dé bé nhiém ngudi thay
thé.

6. Khi mot dan biéu dac clr tir mot dorn vj tranh
cl tir chirc hodc mat kha nang phuc vu vi mét ly
do khéc, néu nhiém ky con lai ho'n 2 nam thi
phai bau clr bd tic. Néu it hon 2 nam thi ¢é hai
trwdng hop: Mot la chinh dang lién hé sé& bo
nhiém ngudi thay thé trong tredng ho'p dan
biéu chia chinh dang. Hai la hanh phap dia
phuong sé bé nhiém nguwdi thay thé trong
trwdng hop dan biéu déc lap.

Chuong lll: Nganh Hanh Phap Tai Trung U'ong.
Piéu 26 (Tham quyén hanh phap):

Tat cd moi quyén hanh phap trung wong ctia

must be submitted subsequently to the Senate
for approval.

3. A draft legislation no longer needs approval
of the Senate if the Senate does not consider it
within 8 weeks, or if the Senate refuses to
approve and the House of Representatives
approves the second time with a majority of at
least 2/3 of the representative in attendance. In
both situations the draft legislation must be
submitted directly to the president within 8
weeks to approve or veto. If the president
vetoes, then it must be returned to the house
within 8 weeks, together with a written advice
expressing the president’s dissenting view. In
this situation, if the house approves the draft
legislation for the third time with a majority of
at least % of the representatives attending,
then the draft legislation will automatically
become law. If the president does not return
the draft legislation to the house within 8
weeks after receiving it as defined above, the
draft legislation will also automatically become
law.

4. The House of Representatives can initiate
and pass all draft legislations in all areas within
its jurisdiction as defined in Chapter V of the
constitution.

5. When a representative elected from a party
list resigns or loses the ability to serve for any
other reason, the relevant party will appoint a
replacement.

6. When a representative elected from an
electorate resigns or loses the ability to serve
for any other reason, if the balance of the term
of office exceeds 2 years, there must be a by-
election. If it is lesser than 2 years, there are 2
circumstances: first, if the representative
belongs to a political party, then this political
party will appoint a replacement. Second, the
local executive will appoint a replacement in
the case of an independent representative.

Chapter lll: The central executive.
Article 26 (The powers of the executive):

All executive central executive powers are
entrusted in the president. The president has
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qudc gia dwoe Gy thac cho Téng Théng. Téng
thong cé cac trach nhiém va quyén han nhw
sau:

1. LA nguyén thd qudc gia, tong tv Iénh t6i cao
quan lwc va cac lwc lwgng an ninh.

2. Ky dé phé chuan hoic phu quyét cac dy luat
dwoc qudc hoi théng qua. Trong tredng hop
phl quyét, téng théng phai g&i tra lai qudc hoi
dw luat kém theo mdt van ban néi Ién nhirng
bat déng y ki€n cia minh. Nhwng néu ca 2 vién
cla qudc hdi médt Ian nira théng qua véi ty sé it
nhat 2/3 ctia thanh vién hién dién mai vién,
hodc néu ha vién théng qua véi ty sé it nhat %
dan biéu hién dién, thi dv luat dwong nhién cé
hiéu lwc va tré thanh luit. Trong trwdng hop
mot du luat khéng duoc tdng thong gdi tra lai
trong vong 8 tuan thi dwong nhién cé hiéu luc
va tré thanh lujt.

3. Cong bd tinh trang thiét quan luit sau khi da
duoc qudc hdi phé chuan véi ty sd it nhat %
thanh vién clia mai vién va sau khi d3 dwoc Toi
Cao Phap Vién théng qua trong mot phién xir
chinh thirc toan vién. Tinh trang thiét quan luat
khéng thé kéo dai hon 12 thang va khong thé
vuot qua nhiém ky téng théng.

4. C6 dic quyén an xa.

5. B& nhiém cdac thanh vién cda ndi cac chinh
pha.

6. Chti toa cac phién hop cua ndi cac.

7. B8 nhiém va cach chirc ngudi gilr cac chirc vu
dan sy va quan su trong chinh quyén theo luat
dinh.

8. Dé trinh qudc hdi (bat dau bang ha vién) cir 3
thang trwéc tai khéa mdi ndm mot dw luat vé
ngan sach qudc gia cho tai khéa sap toi.

9. Dé trinh va dé nghi trwdc ha vién nhirng dvw
luat phat xuat tir hanh phap.

10. Hanh xtr tat cd moi quyén hanh phap dé
diéu hanh qudc gia trong pham vi ctia hién phap

va luat phap.

Piéu 27 (Quyén bau ctr va &rng ctr):

the following responsibilities and powers:

1. He is the head of state, commander-in-chief
of the armed forces and security forces.

2. Sign into law or veto all draft legislations
passed by Congress. In the case of a veto, the
president must return the draft legislation
together with a written statement expressing
dissenting views. But if both chambers of
Congress once again passed such draft
legislation with a majority of at least 2/3 of the
members present in each chamber, or if the
lower house passes with a majority of at least %
of representatives present, such draft
legislation will automatically be effective and
become law. In cases where the president does
not return the draft legislation within 8 weeks,
it will automatically take effect and become
law.

3. To declare martial law after it has been
ratified by at least % of members of each
chamber of congress and after it has been
approved by the Supreme Court in an official
full session. The state of martial law cannot last
longer than 12 months and cannot exceed the
presidential term of office.

4. The right to pardon
5. To appoint members of cabinet

6. To chair meetings of cabinet
7. To appoint and dismiss holders of civil and
military positions in accordance with law.

8. Submit to congress (commencing with the
House of Representatives) each 3 months
before the financial year a draft-legislation on
the national budget for the next financial year.
9. Submit and propose before the House of
Representatives all draft legislations on behalf
of the executive

10. Exercise all executive powers to govern the
nation within the provisions of the constitution
and in accordance with law.

Article 27 (the right to vote and stand for
election):
All Vietnamese citizens of 30 years old and
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Moi cong dan Viét Nam 30 tudi tré’ 1én , néu cé
quyén bau clr, déu dwoc quyén trng clr va dac
clr vao cac chirc vu tdng thdng va phé téng
thong.

Diéu 28 (Nhiém ky):

Nhiém ky téng théng va phé tong thong 1a 4
nam va khong ai c6 thé giir hon 2 nhiém ky.

Diéu 29 (Pién khuyét chirc vu):

Trong trudrng ho'p chirc vu tdng théng bé tréng
qua 6 thang thi phé téng théng sé thay thé cho
hét nhiém ky. Trong tredng ho'p ¢ 2 chirc vu
bé tréng qué 6 thang thi chi tich thuong vién
s& thi hanh nhiém vuy tdng théng cho dén hét
nhiém ky, trir khi phan con lai cia nhiém ky qué
2 nam thi phai té chirc bau ctr trd lai. Thi ty
thira nhiém ké tiép sé 1a chu tich ha vién va
ngoai trwd'ng cho dén hét nhiém ky, trir khi
phan con lai ctia nhiém ky quda 2 ndm thi phai té
chirc bau ctr tré lai. Trong tredng ho'p chirc vu
téng thang b trong khdng qua 6 thang thi thi
tw thira nhiém néu trén sé ap dung cho dén khi
téng théng tré lai nhiém vu.

Trong truedrng ho'p chirc vu phé téng thang bi bd
trong qua 6 thang, thi tong thong sé dé clr
nguwdi thay thé véi sw phé chuan cla thwong
vién.

Piéu 30 (Quyén mién nhiém):

Ngoai trir trong trwo'ng ho'p trong toi hinh luat
theo luat dinh, tong thong dwoc quyén mién
nhiém khéng thé bj truy to trén ca 2 phuong
dién hinh 1an ho, trong nhiém ky ctia minh.
Trong trud'ng ho'p bi truy té trong tdi va ché xét
xUr thi téng théng phai tam thi r&i chirc vu.
Né&u bij két an vi trong tdi tdng thang lap tirc
mat chirc. Trong triwdrng hop ché xét xtr thi
diéu kién 6 thang cla diéu 29 khdng &p dung va
pho tdng thdng sé lap tirc xir ly thwérng vu chire
vu tong théng cho dén khi vu an cham durt.

Chuong IV: Nganh Tw Phap.

Diéu 31 (Tdi Cao Phap Vién):

above have the right to vote, stand for election
and be elected to the offices of president and
vice-president.

Article 28 (Term of office):

The term of office of the president and vice-
president is 4 years and no one can hold office
for more than 2 terms.

Article 29 (Filling vacant offices)

In the event the office of president is vacant
more than 6 months the vice-president will
replace the president until the expiration of the
term of office. In the event both offices are
vacant for more than 6 months the president of
the Senate will fill in the position until the
expiry of the term of office, unless the balance
of the term exceeds 2 years then a new election
must be held. The next order of succession will
be the Speaker of the House of Representatives
and the minister for foreign affairs, unless the
balance of the term exceeds 2 years then a new
election must be held. In the event the office of
president is vacant for less than 6 months, the
above succession order will take place until the
president resumes their duties.

In circumstances the position of vice-president
is vacant for more than 6 months, the president
will nominate a replacement with the approval
of the senate.

Article 30 (Right to immunity)

Except in cases of high crimes according to law,
the president is immune from prosecution in
both civil and criminal matters, during their
term of office. In the event they are charged
with high crime and pending trial they must
temporarily step aside. If convicted of high
crime, they will immediately lose office.
Pending trial the provision for 6 months of
article 29 will not apply and the vice-president
will immediately be in charge of the office of
president until finalization of the trial.

Chapter IV: The Judiciary.

Article 31 (The Supreme Court):
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1. LA co’ quan tu phap tdi cao clia qudc gia.

2. Tdi Cao Phap Vién gom 11 vj tham phan va
mét trong 11 vi ndy 1a chu tich Tdi Cao Phap
Vién.

3. Cac vi tham phan va chu tich T6i Cao Phap
Vién dwoc tdng thdng b nhiém, véi sy phé
chuan cda thwong vién, sau khi duwoc sy dé clr
cla téng théng va khang thé bj cach chire trir
khi ca lwdng vién qudc hdi yéu cau tdng thdng
cach chire, vi ly do tac phong bai hoai hoac mat
tri nang.

4. Lwong béng va lgi nhuan cac vi nay do quéc
héi quy dinh va khéng suy giam trong sudt
nhiém ky.

5. Nhiém ky céc vi chdm dirt vao lic ho dwoc 70
tudi. Khong ai dworec bd nhiém vao cac chirc vu
nay tir 70 tudi tre 1én.

6. MOi vi c6 thé tir chirc bing vin thw gé&i cho
tong thong.

7. La co quan x{r an cudi cung va chung quyét
cho tat ca moi phién xtr va cac thu tuc khang
cao.

8. La co’ quan c6 tham quyén nguyén thay trén
cac lanh vuc sau day:

(i) Lién hé dén sw xung ddt quyén han giira
hanh phap va lap phép tir trung wong dén dia
phuong.

(i) Lién hé dén sw xung ddt quyén han giira cac
chinh quyén dia phwong va trung wong.

(iii) Phat xuat tir cac hiép wéc ky két védi cac
qudc gia khéc.

(iv) Duyét xét cic quyét dinh cia Uy Ban B3u Clr

Qudc Gia lién hé dén bau clr cac co’ ciu chinh
quyén trung wong.

(v) Nhirng lanh vuc khac do luat phap quy dinh.

9. Chi tich Téi Cao Phap Vién thay mat cho toan
dan chap nhan 1&i tuyén thé tuyét ddi trung

1. Is the highest judicial organ of the nation

2. The Supreme Court consists of 11 judges and
one of them is the chief justice of the Supreme
Court.

3. Justices and the Chief Justice of the Supreme
Court is appointed by the president with the
approval of the Senate, after being nominated
by the president and cannot be dismissed from
office unless requested of the president by both
chambers of congress, on the grounds of
misconduct or mental incapacity.

4. Remuneration and benefits of these justices
are defined by congress and will not diminish
during their term of office.

5. Their term of office will expire when they
reach 70. No-one will be appointed to these
offices from the age of 70.

6. Each justice can resign with a written letter
sent to the president.

7. Is the last and final adjudicating organ of all
litigations and appeal processes.

8. Is the organ with original jurisdiction in the
following areas:

(i) Relative to the conflict of powers between
the executive and legislature from the central
to local authorities.

(ii) Relative to the conflict of powers between
the central and local governments.

(iii) Matters emanating from agreements signed
with other nations.

(iv) Reviewing decisions of the National
Electoral Commission relative to the election of
central government organs.

(v) Other areas as provided by law.
9. The Chief Justice of the Supreme Court on

behalf of the people will accept the oath of
loyalty to the constitution and determination to
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thanh véi hién phap va quyét tdm bao vé hién
phap cla tdng thdng, phé téng théng, cac thanh
vién ctia ndi céac, chu tich thwong vién, cha tich
ha vién, chi tich Gy ban bau clr qudc gia khi cac
vi nay chinh thirc nham chirc.

Piéu 32 (Quyeén lgi chia tham phan va sw van
hanh cta TCPV):

Luat phap s& quy dinh ngan sach, lwvong béng va
loi nhuan cha cac tham phan Téi Cao Phap Vién.
Viéc quan tri tdng quat gudng may hanh chanh
cUa tdi cao phap vién, va cac thu tuc can thiét
cho céc phién x{r cla tda sé do chinh Téi Cao
Phap Vién quyét dinh. Quyét dinh tdi hau va
chung quyét ctia T8i Cao Phap Vién phai la
quyét dinh cla da sd tuyét déi tham phan hién
dién trong mét phién x& chinh thirc.

Diéu 33 (Cac toa an bén dwdi Ti Cao Phap
Vién):

Luat phap sé quy dinh viéc thanh 1ap cac toa an
khéc tir trung wong dén dia phwong, hodc bd
nhiém cac thdm phan, lwvong béng céc vi nay, to
chirc ndi bd, ngan sach va viéc quan tri téng
quat cho cac toa an khac nhau va & nhiéu dang
cap khac nhau bén duéi téi cao phap vién dé
hoan chinh nganh tu phap.

Piéu 34 (Quyén han tda an dia phuwong):

M6i tinh hodc thanh phd trwc thudc trung wong
phai cé it nhat mot tda an c6 tham quyén giai
quyét moi van dé tir hinh dén hd.

Piéu 35 (Van dé quan tri hanh chanh cac toa
an):

Viéc quan tri hanh chanh cac toa an sé truc
thudc chinh quyén trung wong.

Diéu 36 (Sv twong quan giira tda an va chinh
quyén dia phwong):

Céc chinh quyén dia phwong khéng c6 quyén
thanh 1ap céc toa an.

protect the constitution by the president, vice-
president, members of cabinet, president of the
Senate, speaker of the House of
Representatives, chairperson of the National
Electoral Commission when these officials
assume office.

Article 32 (Rights and benefits of justices and
the operation of the Supreme Court):

The budget, salaries and remunerations of
justices of the Supreme Court will be provided
by law. The management of the administration
of the Supreme Court and the necessary
procedures for court sessions will be
determined by the Supreme Court itself. The
ultimate and final decision of the Supreme
Court is the decision of the absolute majority of
justices present in an official court session.

Article 33 (Courts below the Supreme Court):

The law will provide for the establishment of
other courts from the centre to local areas, or
the appointment of judges, their
remunerations, internal organization, budget
and the general administration of various
courts and courts at different levels under the
Supreme Court in order to complete the
judiciary branch.

Article 34 (The jurisdiction of local courts):

Each province or city under direct central
government control must have at least one
court with jurisdiction on all matters ranging
from criminal to civil issues.

Article 35 (The administrative machinery of
courts)

The administrative machinery of courts will
depend directly on the central government

Article 36 (The relationship between courts and
local authorities):

Local authorities have no power to establish
courts.
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Chuong V: Phan Chia Quyén Lwc Giira Chinh
Quyén Trung U'o'ng Va Cac Chinh Quyén Dia
Phuong.

Piéu 37 (Quyén han cta chinh quyén trung
wong):

Chinh quyén trung wong c6 tham quyén thong
qua cac sat luat va thi hanh cac sat luat nay trén
cac lanh vuc sau day:

1. Ngoai giao.

2. Quéc phong

3. Quéc tich va di tra

4. Hinh luat, Dan Luat va luat thwong mai.

5. Quan tri hanh chanh nganh tw phap.

6. Giao théng va van tai.

7. Kinh té, Tai chanh, ngan sach quéc gia va
thué khéa toan qudc.

8. Tién té, thi trwdng chirng khéan va ngan
hang.

9. An dinh can lwgng va do lwong.

10. Ngoai thuong.

11. An dinh bién gi&i giiva cac tinh va cac thanh
phd truc thudc trung wong ké ca viéc thanh lap
cac don vi m&i hoac sat nhap cac don vi hién
hanh.

12. Thong tin va thu tin.

13. Luat lao dong.

14. Canh sat va trj an.

15. Ché dd lao ddng va lrong bdng cuia cac vién
chirc trong tham quyén cGia minh, ké ca cac
chirc vu dan cir.

16. Thwong mai xuyén don vi dia phwong.

17. Phuc hwng van héa va bdo tén di tich lich
str.

Phé tdng thdng sé la thanh vién cla ndi cac chiu
trach nhiém vé 1anh vure ndy cung véi 1anh vuc
gido duc.

18. Bau clr Quéc Hoi, Téng Thong va Phé Tong
Théng, Cac Hi Pong Lap Phap, Tinh Trwédng va
Phé Tinh Trudng, Thi Trwdng va Phé Thi
Trudng cac thanh phd truc thudc trung wong.

Chapter V: Separation of powers between the
central government and local governments.

Article 37 (Powers of the central government):

The central government has the power to enact
legislations and implement them in the
following areas:

. Foreign affairs

. Defence

. Citizenship and immigration

. Criminal, civil and commercial laws

. The administration of justice

. Communication and transport.

. The economy, Finance, national budget and
national taxation

8. Currency, stock markets and banking

9. Weights and measurements

10. External trade

11. Define boundaries between provinces and
cities under direct central control including the
creation of new units or the merging of existing
units.
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12. Communication and postal services

13. Industrial and labour laws

14. Police and public security

15. Workforce regimes and remuneration of
employees within its jurisdiction, including
elected officials.

16. Inter-local trade

17. Cultural restoration and the protection of
historical vestiges.

The vice-president shall be the member of
cabinet responsible for this area of power
together with the area of education.

18. Elections of Congress, the president and
vice-president, local legislative assemblies,
provincial chiefs and vice-provincial chiefs and
mayors and deputy-mayors of cities under
direct central control.

Article 38 (Powers transferred from the centre):
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Piéu 38 (Trung wong chuyén quyén):

Chinh quyén trung wong c6 tham quyén thong
qua cdc sac luat nhwng phai chuyén quyén thi
hanh cac sac luat théng qua cho cac chinh
quyén tinh va thanh phd truwc thudc trung wong
trén cac lanh vuc sau day:

1. Luat Gia dinh.

2. Gido duc.

3. N6ng nghiép va ngw nghiép.
4. An Sinh xa hoi.

5. Théng ké.

6.Y té.

Piéu 39 (Quyén han chinh quyén dja phwong):

Céc chinh quyén tinh va thanh phd tryc thudc
trung wong c6 tham quyén théng qua va thi
hanh cac sac luat trén cac lanh vyee sau day
trong dia phan cda minh:

1. Kinh t&, Tai chanh va thué khoéa trir thué lgi
tire va cac thué lién hé dén cac l1anh ve thudc
tham quyén chinh quyén trung wong.

. Cau c6ng va duwérng sa.

.Yté.

. Gido duc

. Quy hoach d4t dai.

. K¥ nghé&, néng nghiép va ngw nghiép.

. Cac lanh vuc tlr thién va vo vi loi.

. Tai san hodc ng nan cla tinh hoic thanh pha.
. Canh sat va tri an.

10. Phuc hwng van héa va bao ton di tich lich
str.
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11. Ché dd lao ddng va lrong bdng ctia cac vién
chirc trong tham quyén cia minh ké ca cac chirc
vu déan ctr.

12. An dinh s& lwgng va ranh gidi giita cac don
vi hanh chanh trong pham vi cac tinh va thanh
phé trye thudc trung wong

13. Ché dd va phwong thirc quan tri cac don vi
hanh chanh trong pham vi céc tinh va thanh
phé trwec thudc trung wong.

The central government has the power to enact
legislation but must transfer the
implementation of these legislations to
provincial and city governments under direct
central control in the following areas:

1. Family law

2. Education

3. Agriculture and fisheries
4. Social security

5. Statistics

6. Health

Article 39 (Powers of local governments)

Provincial governments and city governments
direct under central control have the power to
enact legislations and implement them within
their territories in the following areas:

1. The economy, finance and taxes except
income tax and taxes related to areas
pertaining to the jurisdiction of the central
government.

2. Sewers and roads

. Health

. Education

. Land management and planning

. Industries, agriculture and fisheries

. Charitable and non-profit areas

. Assests and liabilities of the province or city
. Police and security

10. Cultural restoration and the protection of
historical vestiges.
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11. Labour regimes and remunerations of all
officials within their jurisdiction including
elected officials.

12. Determine the number of and boundaries
between administrative units within provinces
and cities under direct central control

13. Regimes and measures to administer

administrative units within provinces and cities
under direct central control

Article 40 (Residual powers):
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Diéu 40 (Cac 1anh vwre quyén han con lai):

Tat ca nhirng linh vurc nao khong dwoc nhic téi
trong chuong V déu thudc vé tham quyén cia
chinh quyén trung wong. Tuy nhién v&i sy déng
thudn cha céc chinh quyén tinh va thanh phé
trwe thudc trung wong lién hé, chinh quyén
trung wong cé thé théng qua cac sat luat nhung
chuyén quyeén thi hanh céc sac luat nay cho cac
chinh quyén tinh hodc thanh phé nay.

Chuong VI: Ché Pd Bau Clr Hanh Phép Va Lap
Phép Tir Trung Uo'ng Dén Pia Phuong Gém Cac
Tinh Va Cac Thanh Phé Trwc Thudc Trung Uong.

Piéu 41 (Ché& do bau ctr):

B3Au clr sé tién hanh theo luit dinh. Tuy nhién
cac diéu cdn ban sau day can phai tudn hanh:

1. Hanh Phap tai trung wong (Téng Théng va
Phé Téng Thdng trong cung lién danh trén toan
qudc) va dia phwong (Tinh Trwdng va Phé Tinh
Trudng trong cung mét lién danh trong tinh,
hodc Thi Trwéng va Phé Thi Trwé'ng trong clung
mét lién danh trong thanh phd) phai bau phiéu
kin, lién danh dac clr phai dat dén da so tuyét
ddi. Néu két qua chinh thirc vong dau khdng hoi
da diéu kién nay thi bau clr vong nhi phai duoc
t6 chirc trong vong mét thang ké tir ngay cé két
qua. Vong nhi chi 2 lién danh cao phiéu nhat
dwoc quyén tranh clr, sau khi d3 loai trir nhirng
lién danh cao phiéu hon nhwng d3 rat lui hop
phép, néu cé. Sau vong nhi, lién danh cao phiéu
hon sé thang ctr.

2. Ha Vién Quéc Hdi va céc Hoi Dong Lap Phap
cla cac tinh hodc thanh phé tryc thudc trung
wong phai bau phiéu kin nhw sau:

(i) €6 2 hinh thirc tranh ctr song hanh: &rng clr
don danh truc tiép tir cac don vij tranh ctr lién
hé, hodc trng ctr theo danh sach rng vién chinh
thirc dwoc cac chinh dang thanh lap. Cir tri
trong cac don vi tranh clr sé bau cho cac ca
nhan tranh ctr. Clr tri toan quéc hodc toan tinh
hay thanh phé lién hé sé& bau cho toan thé chinh
dang theo danh séch .

All areas of power not mentioned in Chapter V
will belong to the central government.
However, with the consent of related
governments of provinces and cities under
direct central control, the central government
can enact legislations but transfer their
implementation to these provincial and city
governments.

Chapter VI: Regime of election of the executives
and legislatives from the centre to localities
including provinces and cities under direct
central control.

Article 41 (Electoral regime):

Elections will take place in accordance with law.
However, the following basic conditions must
be complied with:

1. The executives at the central level (the
president and vice-president in the same ticket
nationally) and local level (provincial chiefs and
deputy provincial chief in the same ticket in the
province, or mayor and deputy mayor in the
same ticket in the city) must be elected by
secret ballot, the successful ticket must reach
the absolute majority. If the official result does
not provide for this condition then a second
round election must be organized within one
month of the date of the result. Only two
tickets with the highest vote can participate in
the second round, after the elimination of
tickets with higher votes but lawfully
withdrawn if any. After the second round, the
ticket with the higher vote will win the election.

2. The House of Representatives and Legislative
Assemblies of the provinces and cities under
direct central control must be elected by secret
ballot as follows:

(i) There are 2 parallel methods of standing for
election: individual candidates direct from
related electorates, or as part of lists of
candidates officially formed by political parties.
Voters in electorates will vote for individual
candidates. Voters in the whole country or the
whole province or city in question

Will vote for the whole party according to the
lists.

(ii) Each electorate can only elect one
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(i) M&i dorn vi tranh ctr chi dugc cr mot dan
biéu hodc nghj vién vao Ha Vién Qudc Hoi hoic
Hoi Pong Lap Phap lién hé. U'ng vién nao dat
dwoc da s6 twong d6i sé dac clr.

(iii) Pon vi tranh ctr Ha Vién do Uy Ban B3u Cir
Qudc Gia quy dinh theo chwong IX trén cac
nguyén tac sau day:

(iv) M6i tinh va thanh phd trwe thudc Trung
U'ong chia thanh nhirng don vi tranh cir trung
binh 500.000 dan méi don vi.

(v) Tinh hodc thanh phé truc thudc trung wong
c6 it nhat 1 dorn vi cho du dan sé thap hon
500.000

(vi) Khi dan s6 thiang du trong tinh hodc thanh
phé tryec thudc trung wong khdng dat dén
300.000 thi khong dworc thanh 1ap dorn vi tranh
clr thém ma dan sd thiang duw ndy dwoc phan
phdi déu cho cac don vi khac

(vii) Dan s6 can c trén thong ké chinh thirc
m@&i nhat cta chinh pha.

(viii) Porn vi tranh clr HOi Péng Lap Phap Dia
Phuwong la cac quan, huyén va nhirng don vi
trwe thudc khac

(ix) Sau khi d3 c6 két qua cudc bau ctr tir cac
don vi tranh clr, mdi chinh dang sé dwoc bo
sung bang mot sd tng vién dac cl tir trong
danh sich d3 ndp véi muc tiéu Iam cho sé trng
vién dac clr ciia moi chinh dang dat dén con sd
twong xirng nhat vai ty 1é sé phiéu téng quat
ma ho dat dwoc. Cac trng clr vién dac clr tir cac
don vi tranh clr khéng dwoc thay dai.

(x) SO lwong (rng vién dic clr tir danh sach cao
gap 2 Ian sé dorn vi tranh ctr toan quéc, toan
tinh hodc toan thanh phé tryc thudc trung
wong.

(xi) Chinh dang nao khéng dat dwoc ty 1é s6
phiéu 5% toan qudc tré Ién (cho Ha Vién) hoac
toan tinh hodc toan thanh phé tryc thudc trung
wong (cho Hdi Péng Lap Phap Pia Phuong) sé
khéng dwoc b6 sung tir danh sach.

(xii) Chinh dang nao dat dwoc con s6 (rng vién
dac clr tir cac dorn vj tranh cr cao hon ty 1é s6

representative or deputy to the House of
Representatives or related local legislative
assembly. The candidate with a relative
majority will be elected.

(iii) The House of Representatives electorates
will be determined according to Chapter IX on
the following principles:

(iv) Each province and city under direct central
control shall be divided into electorates with an
average population of 500,000 each.

(v) Each province or city under direct central
control will have at least 1 electorate even
when they have a population below 500,000
(vi) If the surplus population in a province or
city under direct central control does not reach
300,000 no additional electorate can be formed
but the surplus population will be evenly
distributed to other electorates.

(vii) The population will be based on the latest
official census of government.

(viii) Electorates for elections to the local
legislative assemblies are the urban, rural
districts and other units under immediate local
control.

(ix) After the result of voting in electorates,
each political party will be complemented with
a number of successful candidates from the list
aleady submitted with the aim of making the
number of successful candidates for each
political party reach the numbers most
accurately reflecting the proportion of total
votes they have achieved. The successful
candidates from electorates remain unchanged.

(x) The number of successful candidates from
the list is twice the number of electorates in the
country or province or city under direct central
control.

(xi) A political party unable to achieve a
proportion of 5% of the national votes (for the
House of Representatives) or the whole
province or city under direct control (for the
local legislative assembly) will not be entitled to
complementation from the list.

(xii) The political party achieving a number of
successful candidates from electorates higher
than the proportion of votes they obtain
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phiéu toan quéc hodc toan tinh hodc toan
thanh phd ma ho ¢é, sé dwoc giira s6 ghé thang
duw.

(xiii) Cac chirc vu chii tich va phé chu tich ha
vién ciing nhuw chd tich va phé chu tich hdi déng
lap phap dia phrong do cac dan biéu va nghij
vién lién hé bau Ién trong vong 8 tuan sau ngay
c6 két qua bau ctr, tir hang ngii cac dan biéu va
nghi vién dac ctr.

3. Thuong Vién Quéc Héi phai bau phiéu kin va
don danh nhu sau:

Cr tri moi tinh hodc thanh phd trwe thudc trung
wong dwoc quyén bau 2 thwong nghi si vao
Thwong Vién Qudc Hoi. Hai irng vién duwoc s6
phiéu cao nhat s& dac clr. Cac chirc vu chii tich
va pho chi tich thwong vién dwoc cac thuwgng
nghi si bau |&n trong vong 8 tudn sau ngay c6
két qua bau ctr tir hang ngii cac thugng nghi si.

4. Téng Thdng sé cong bd cac ngay tdng tuyén
cl cac co’ cau chinh quyén trung wong va dia
phwong. Bau clr phai dién ra khéng sém hon 3
thang tlir ngay man nhiém ky, trong mot ngay
Chi Nhat. Cong bd phai dwa ra tir 6 dén 7 thang
trwdc ngay bau cir.

5. Ngay tdng tuyén clr cic co’ ciu chinh quyén
dia phuong sé dién ra 2 ndm sau ngay tong
tuyén clr trung wong, sai biét trwéc sau khdng
qud 1 thang.

Chuong VII: Quyén han ctia Hanh Phéap Va Lap
Phap Tai Pia Phvong:

Diéu 42 (Quyén han cua tinh trwéng va thi
trwdng):

Tinh trwdng hodc Thi trwd'ng cé cac trach nhiém
va quyén han nhu sau:

1. L3 vién chirc cao cap nhat cta Tinh hoac
Thanh Phé lién hé va chi huy trwéng cac luc
Iwgng an ninh, cdnh sat va céng an dia phwong,
trir cac lwe lwgng tri an va quan doi thudc tham
quyén trung wong.

nationally or in the province or city, will be able
to keep the extra seats.

(xiii) The positions of speaker and deputy
speaker of the House of Representatives or
speaker or deputy speaker of the local
legislative assemblies will be elected by the
related representatives and local deputies
within 8 weeks of the election results, from the
ranks of elected representatives and deputies

3. The Senate will be elected by secret ballot
and individual candidates as follows:

Voters in each province or city under direct
central control can elect 2 senators to the
Senate. The 2 candidates with the highest votes
will be elected. The positions of president and
vice-president of the Senate will be selected by
the senators from among their ranks within 8
weeks from the date of the election result.

4. The president will announce the date of
general election for central and local
government organs. The election must take
place not earlier than 3 months from the date
of expiry of the terms of office, on a Sunday.
The announcement must be made within from
6 to 7 months before the date of election.

5. The date of general election for local
government organs will take place 2 years after
the central government general election, within
1 month of the exact date on either side of the
calendar.

Chapter VII: The powers of the local executive
and local legislature:

Article 42 (Powers of the provincial chief and
mayor):

The provincial chief or mayor has the following
responsibilities and powers:

1. They are the highest ranking official of the
related province or city and command all local
security, police and public safety forces, with
the exception of security and military forces
under central jurisdiction.
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2. Ky dé phé chuan hoic phu quyét cac dv luat
dwoc Hdi Péng Lap Phap thong qua. Trong
trwérng hop phl quyét phai géi lai Ho6i Dong
trong vong 8 tuan kém theo mdt van ban néi
I1én nhirng bat déng y kién cia minh. Néu Hdi
Doéng mét Ian niva théng qua véi da sé it nhat
2/3 thi dy luadt dwong nhién tré thanh luat.
Trong trwdng hop tinh trwd'ng hodc thi trwdng
khéng géi tra dy luat lai Hoi Péng trong vong 8
tuan thi s& dwong nhién tré thanh luat.

3. Pé trinh Hoi Déng Lap Phap Dia Phuwong ci 3
thang trwéc tai khéa mdi ndm mot duw luat vé
ngan sach dia phuong cho tai khéa sap téi.

4. BS nhiém céc uy vién cha Gy ban hanh chanh
tinh hodc thanh phé lién hé cling nhw tat ca cac
chtrc vu cong chirc trong dia phuong.

5. Chu toa cac phién hop cia uy ban hanh
chanh.

6. Dé trinh trwdc HOi Dong Lap Phap Dia
Phwong nhirng du luat xuat phat tir hanh phéap
dia phwong.

7. Hanh xir tat ca moi quyén hanh phap dé diéu
hanh cong viéc dia phuwong.

Diéu 43 (B3u clr va trng cr):

Moi cong dan Viét Nam 21 tudi tré 1én, néu cé
quyén bau clr, déu dwoc quyén trng clr va dac
clr vao cac chirc vu Tinh trudng, phé tinh
trwdng hodc Thi Trwédng, phé thi trwdng cac
thanh phd truc thudc trung wong.

Diéu 44 (Nhiém ky ):
Nhiém ky tinh trwé'ng, phé tinh trwdng, thi
trué'ng, phé thi trwdng la 4 ndm.

Diéu 45 (Pién khuyét chirc vu):

Trong trwd'ng ho'p cdc chirc vu néu trong diéu
44, néu chirc vu cua vi trwdng nhiém bi bo
tréng qua 6 thang thi vi phé nhiém sé thay thé
cho hét nhiém ky. Trong trwérng hop chire vu
phé nhiém bi bé tréng qua 6 thang, thi vi

2. Sign into law or veto all draft laws passed by
the local legislative assembly. In the case of
vetoes, they must return to the assembly within
8 weeks together with a written document
citing their disagreements. If the assembly once
again passed such draft law with a majority of
at least 2/3 then the draft law will become law
automatically. In the event the provincial chief
or mayor fails to return the draft law within 8
weeks, it will also automatically become law.

3. Submit to the local legislative assembly 3
months before the each financial year a draft
law on the local government budget for the
next financial year.

4. Appoint all commissioners for all
administrative commissions of related
provinces or cities as well as all public
employees in the localities.

5. Chair all meetings of administrative
commissions

6. Submit to the local legislative assembly all
draft legislations originating from the local
executive

7. Exercise all executive powers to administer
all local affairs.

Article 43 (Voting and standing for election):

All Vietnamese citizens 21 years old and over, if
eligible to vote, may stand for election and be
elected to the offices of provincial chief, deputy
provincial chief, or mayor, deputy mayor of
cities under direct central control.

Article 44 (Terms of office):

The terms of office of the provincial chief,
deputy provincial chief, mayor, deputy mayor
are 4 years.

Article 45 (Filling in vacancies)

In cases related to positions mentioned in
Article 44, if the principal office holder position
is vacant for more than 6 months, the deputy
will occupy it until the expiry of the term of
office. In the event the deputy position is
vacant for more than 6 months, the principal
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trwdng nhiém cé thé dé clr ngwdi thay thé véi
suw phé chuan cha Hoi Pong Lap Phap Dia
Phwong. Néu ca 2 chirc vu bé tréng qué 6 thang
thi Hoi Dong Lap Phap Dia Phuwong sé dé clr
ngudi thay thé cho dén hét nhiém ky, trir khi
phan con lai chia nhiém ky qua 2 ndm thi phai td
chirc bau ctr lai. Trong trwé'ng ho'p bo trong
khong qua 6 thang thi thir tw thira nhiém néu
trén sé ap dung cho dén khi dwong sy tré lai
chirc vu.

Diéu 46 (Quyén mién nhiém):

Ngoai trir trong trwo'ng ho'p trong tdi theo luat
dinh, tinh trwéd'ng va thi trwé'ng duwoc quyén
mién nhiém khdng bj truy t6 trén ca 2 phuong
dién hinh 1an ho, trong nhiém ky ctia minh.
Trong trud'ng ho'p bi truy té trong tdi va cho xét
xtr thi phai tam théi r&i khoi chirc vu. Néu bi
két an thi 13p tirc mat chirc vu. Trong trud'ng
hop ché xét xir thi diéu kién 6 thang ctia diéu
45 khéng ap dung va vi phé nhiém sé lap tirc xtr
ly thwéng vu cho dén khi vu dn cham dirt.

Diéu 47 (H6i Dong Lap Phap Dia Phuwong):

1. Hi Péng gém céc nghi vién dwoc bau tir cac
don vi tranh ctr do'n danh va cac nghi vién duoc
bau theo danh sach theo Chuwong VI. S6 nghi
vién theo danh sach gap 2 Ian s& nghi vién bau
theo don vi. Nhiém ky Hoi Dong 1a 4 ndm. Moi
nghi vién cé6 mot phiéu trong hoi dong.

2. Moi dv luat phdi dwoc Hoi Dong théng qua
bang da so tuyét d6i nghij vién hop va trong
vong 8 tuan phai chuyén 1én tinh tred'ng hoac
thi trwd'ng dé ky va phé chuan dé tré thanh
luat.

3. Mét dw luit khéng can dworc tinh trwédng
hodc thi trwdng phé chuan nhwng van tré
thanh luit va c¢é hiéu lyc néu dwoc théng qua
tir dau véi it nhat 2/3 nghi vién trong hdi dong
hién dién.

4. Hoi Dong c6 thé dé xwdng va théng qua tat
¢ cac duv luat trén tat ca moi lanh vue thudc
tham quyén cta minh nhu quy dinh trong

officer may nominate a replacement with the
approval of the local legislative assembly. In the
event both the principal and deputy positions
are vacant for more than 6 months, the local
legislative assembly will nominate
replacements until the expiry of the term of
office, except when the balance of the term
exceed 2 years, then a new election must be
organized. In the event the vacancy is less than
6 months, the above order of replacement
applies only until the office holders resumes
their positions.

Article 46 (The right to immunity)

Except in cases of high crime in accordance with
law, the provincial chief and mayor have
immunity from criminal and civil proceedings
during their terms of office. In the event they
are prosecuted for high crime and pending trial,
they must stand aside from office temporarily.
If convicted they will immediately lose office.
Pending trial the 6 months condition of Article
45 shall not apply and the deputy will
immediately act in the position until the trial
has been completed.

Article 47 (The local legislative assembly):

1. The assembly comprises deputies elected
from single seat electorates and deputies
elected in accordance with lists as per Chapter
VI. The number of deputies from lists is twice
the number of deputies from electorates. The
terms of office of the assembly are 4 years.
Each deputy has one vote in the assembly.

2. All draft legislations must be passed by the
assembly with an absolute majority and within
8 weeks it must be submitted to the provincial
chief or mayor for their signature and approval.

3. A draft legislation needs not the approval of
the provincial chief or mayor to become law
and take effect if it is passed ab initio by at least
2/3 of deputies in the assembly present.

4. The assembly may initiate and passed all
draft laws in all areas within its jurisdiction as
defined in Chapter V of the constitution.
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Chuong V cua hién phap.

5. Moi nghi vién déu khdng thé bi truy té trén
phwong dién ho tirc dan luat vi nhivng loi phat
biéu cha minh trong Hoi Péng.

6. Moi cong dan Viét Nam 21 tudi tré Ién, néu
¢6 quyén bau clr, déu cé quyén rng clr vao Hoi
Pong.

7. Nghi vién la mot cong viéc toan thi va cac
duwong sw khdng thé trong nhiém ky, ddm nhan
nhirng cdng viéc c6 Igi nhuan khac, ké luén ca
cac chirc vu dan clr hodc céng chirc tir trung
wong dén dia phwong.

8. Mét nghij vién, trong nhiém ky ctia minh,
khong thé bj bat, giam cam, luc soat hodc luc
soat co thé, trir phi bj bat qua tang dang vi
pham mot tdi hinh luat thi c6 thé bi luc soat
hoéc luc soat co’ thé. Néu bi truy t6 vi mot tdi
hinh luat va bi két an thi s& lap tirc mat
chirc.Trong khi bi truy té dwoc dwong nhién tai
ngoai hau tra va hanh x& chirc vu cia minh.

9. Chi tiét hinh thirc td chirc ndi bd cua Hoi
Péng, thi tuc bé phiéu ndi bd va nhém hop hdi
doéng, nhirng tha tuc dé hdi déng chu toan
nhiém vu hién dinh ciia minh sé& duoc ludt phap
dia phuwong quy dinh.

10. M6i nghj vién déu c6 quyén dwa ra cic du
lut dé trinh hdi dong dé thong qua.

11. Khi mot nghj vién dic clr tir danh sach chinh
dang tir chirc hodc khong thé tiép tuc phuc vu vi
mot ly do khéc, chinh dang b8 nhiém ngu i
thay thé.

12. Khi mot nghj vién dic clr tir mot don vi
tranh ctr tir chirc hodc khéng thé tiép tuc phuc
vu vi mdt ly do khéc, néu nhiém ky con lai hon 2
nam thi phai bau clr bd tic. Néu it hon 2 ndm
thi c6 hai trwong hop: mét 1a chinh dang lién hé
s& b8 nhiém ngudi thay thé trong trwdng hop
nghi vién cha chinh dang, hai la hanh phap dia
phuong sé bé nhiém ngwei thay thé trong
trwong hop nghi vién doc lap.

5. All deputies are immune from civil
prosecution for all their statements within the
assembly.

6. All Vietnamese citizens 21 years old and over,
if eligible to vote, have the right to stand for
election to the assembly.

7. Being a deputy is a full time employment and
the incumbent during the term of office, cannot
hold any other income earning employment,
including elected offices or public service
positions either with the central or local
governments.

8. A deputy, during their terms of office, shall
not be arrested, incarcerated, searched or
body-searched. Unless caught flagrante delicto
in a criminal act, then they can be searched or
body-searched. If prosecuted on criminal
charges and convicted, they will immediately be
dismissed from office. While being prosecuted
they are automatically granted bail and
continue to exercise the duties of their office.
9. Details of internal organizational process of
the assembly, procedures for internal voting
and assembly meetings, procedures for the
assembly to carry out its constitutional
mandate will be defined by local laws.

10. Each deputy has the right to propose draft
laws for the assembly to pass.

11. When a deputy elected from a party list
resigns or loses the ability to serve for any other
reason, the relevant party will appoint a
replacement.

12. When a deputy elected from an electorate
resigns or loses the ability to serve for any other
reason, if the balance of the term of office
exceeds 2 years, there must be a by-election. If
it is lesser than 2 years, there are 2
circumstances: first, if the representative
belongs to a political party, then this political
party will appoint a replacement. Second, the
local executive will appoint a replacement in
the case of an independent representative.

Chapter VIII: Other fundamental provisions:

159




Chuong VIII: Nhirng diéu khéan nén tang khéc:

Diéu 48 (Ngan sach gido duc, khoa hoc va phuc
hwng van hoa):

Giado duc, khoa hoc va phuc hwng vin héa: it
nhat la 15% ngan sach trung wong va 15% ngan
sach dia phwong phai danh cho cac van dé gido
duc, khoa hoc va phuc hwng van héa.

Piéu 49 (Hau qua cha tinh vi hién):

Tat ca moi luat phap, tat ca moi tac dong, sac
Iénh ctia cdc nganh hanh phap hoic lap phap,
tir dia phwong dén trung wong, di ngwoc véi
hién phap déu khéng cé hiéu lvc.

Diéu 50 (Thi hanh hién phap va luat phap):

1. Cac chinh quyén lién hé sé théng qua nhirng
luat phap can thiét dé thi hanh cac diéu khéan
cua hién phap.

2. Cac toa an c6 trach nhiém ap dung va giai
thich hién phap va cac luat phap da dwoc thong
qua.

3. CA tinh xen 1an vao hodc can tré tién
trinhcong ly hoac sy lam viéc cla quan toa
trong khi quan toa thi hanh nhiém vu cia minh
Ia mat trong toi hinh luat.

Piéu 51 (Tai tro’ ngan sach cho dia phwong):

Chinh quyén trung wong cé trach nhiém tai tr¢
ngan sach cho cac chinh quyén tinh va thanh
phé tryc thudc trung wong tir ngan séch trung
wong, trong pham vi kha ning cda trung wong
va theo luat dinh. Tuy nhién moi sv tai tro déu
phai theo nguyén tic binh dang va khong thién
Vi.

Piéu 52 (Xung dét quyén lyc):

1. Khi c6 su xung dot gitra cac sac luat, sac 1énh
hodc tac dong cda chinh quyén trung wvong va
chinh quyén dia phwong thi chinh quyén trung
wong sé wu thang va chinh quyén dia phwong
s& nhuwong budc & mirc d6 va trong pham vi

Article 48 (Budgets for education, science and
cultural restoration):

Education, science and cultural restoration: At
least 15% of central government budget and
15% of local government budgets must be
reserved for education, science and cultural
restoration matters.

Article 49 (Consequences of unconstitutionality)

All laws, all acts, all decrees of the executives or
legislatives, from local to central governments,
contrary to the constitution, shall be invalid.

Article 50 (The implementation of the
constitution and laws)

1. Governments at the appropriate levels will
pass necessary laws to implement the
provisions of the constitution.

2. The courts have the responsibility to apply
and explain the constitution and laws passed.

3. To intentionally interfere with or obstruct the
course of justice or the working of a judge while
they are performing their duties constitutes a
high crime.

Article 51 (Budgetary assistance for local
governments)

The central government has the duty to provide
assistance to the budgets of governments of
provinces and cities under direct central control
from the national budget, within the means of
the central government and in accordance with
law. But all assistance must follow the principle
of equity and without bias.

Article 52 (Conflict of powers):

1. When there is conflict between laws, decrees
or actions of central and local governments
then the central government will prevail and
the local governments will submit to the extent
and within the scope of the conflicts.
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cha sw xung dot.

2. Nhirng quyét dinh cha cac tda an cip cao hon
s& c6 tac dung rang budc cac quyét dinh ctia cac
toda an thap hon.

Piéu 53 (Twong quan gitra sac luat va ngan
sach):

1. T4t ca moi chi khoan cta ngan sach tir trung
wong dén dia phwong déu phai duwoc thong
qua b&i mot sat luat chinh thire ctia chinh
quyén lién hé. Khéng bao gi® cé chi khéan ma
khong c6 sac luat lién hé cho phép.

2. Trong trwo'ng hop qua thei han ma ngan sach
m&i chua duwoc théng qua thi cac chi khoan
dwong nhién duwogc duy tri @ mirc dé ngan sach
cli. Khi ngan sach m¢&i thong qua thi sé c6 hiéu
lwe héi to.

3. Trong trwong hop thwong vién hoac ha vién
qudc hdi khdng chap nhan théng qua dy luat
ngan sach clia tdng théng thi vién lién hé phai
néu ra bang vin ban nhirng ly do va dé an tu
chinh cu thé trong vong 8 tuan ké tir ngay téng
thdng dé trinh, néu khéng, dy luat ngan sach
dwong nhién c6 hiéu lwc.

4. Trong trwd'ng ho'p hdi déng 1ap phap dia
phwong khéng chap nhan théng qua dy luat
ngan sach cua tinh trwdng hoic thi trwédng thi
hoi dong phai néu ra bang van ban nhirng ly do
va dé an tu chinh cu thé trong vong 8 tuan ké twr
ngay tinh trwé'ng hodc thi trwd'gn dé trinh, néu
khong, dv luat ngan sach dwong nhién cé hiéu
lwe.

Diéu 54 (Tinh bat kha hoi td):

Khong mot sac luat nao c6 thé duwoc 4p dung
héi t6 trir khi dwoc quy dinh trong hién phap.
Chuong IX: Uy Ban Biu Cir Quéc Gia (UBBCQG)
Piéu 55 (Trach nhiém UBBCQG)

UBBCQG c6 cac trach nhiém sau day:

2. The judgements of the higher courts will have
binding effects on those of lower courts.

Article 53 (Relationship between legislations
and budgets):

1. All expenditures from central to local
governments must be authorised by an official
legislation of the related governments. There
shall be no expenditure without related
authorising legislation.

2. In circumstances where the new budget
could not be passed despite the expiry date of
the old budget, expenditures are automatically
maintained at the same level as the old budget.
After the new budget has been passed, its
effect shall be applied restrospectively.

3. In the event the Senate or House of
Representatives does not agree to pass the
draft budget of the president then the related
chamber must express in writing their reasons
and concrete proposed amendments within 8
weeks of the date submitted by the president,
otherwise, the draft budget will automatically
take effect.

4. In the event the local legislative assembly
does not agree to pass the draft budget of the
provincial chief or mayor then the related
assembly must express in writing their reasons
and concrete proposed amendments within 8
weeks of the date submitted by the provincial
chief or mayor, otherwise, the draft budget will
automatically take effect.

Article 54 (Non-retrospectivity):
No laws shall be applied restrospectively unless

otherwise stated by the constitution.

Chapter IX: The National Electoral Commission
(NEC)
Article 55 (Duties of the NEC)

The NEC has the following duties:
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1. Thanh I3p, duy tri va cdp nhat danh sach clr
tri va dang phai toan quéc va tai cac dia
phuong

2. Hwé'ng dan quan ching vé hé théng chinh tri
va phuwong thirc bau ciy

3. Quy dinh céc diéu |é can thiét va duyét xét
don ghi danh chinh thirc cac chinh dang sinh
hoat trong méi trwong chinh tri

4. Giam sat hoat dong va tai chanh cac chinh
dang

5. T8 chirc, gidam sat va hoan tat cac cudc bau cir
tir trung wong dén dia phwong trong tinh than
chi cong vo tu va trong pham vi luat phap ciing
nhw hién phap

6. Quy dinh va diéu chinh bién giéi giira cac
don vi tranh clr ha vién quéc hdi theo céng
bang va I& phai, cin c& trén cac yéu td dan so,
kinh té&, dia ly va nhirng yéu té can thiét khac.

Diéu 56 (Thanh phan UBBCQG)

1. Uy Ban B3u Clr Quéc Gia s& gom 1 chi tich, 1
phé chd tich va 3 Gy vién, Iam viéc toan thai,
duorc téng thong dé clr va thuong vién thong
qua, v&i nhiém ky 12 6 nam va c6 thé duoc tai
dé ctr khong giéi han nhiém ky.

2. Uy ban quyét dinh theo da s tuyét déi va vi
chu tich cé phiéu quyét dinh

3. Lvong béng céac Gy vién, co’ cdu hanh chanh
va chi tiét khac ctia Uy Ban sé do luat dinh.

Diéu 57 (Tham quyén duyét xét cac quyét dinh
chia UBBCQG)

1. T8i Cao Phap Vién c6 tham quyén nguyén
thay duyét xét cac quyét dinh cha Gy ban lién
hé dén cac cudc bau clr cic dinh ché trung
wong, hodc vi chinh Téi Cao Phap Vién nhan
thay c6 nhu ciu, hodc vi qua khang cdo mot
quyét dinh cha Gy ban tir mdt nguyén don.

2. Cac tda an cap tinh va thanh phé truwc thudc
trung wong c6 tham quyén duyét xét cac quyét
dinh cda Gy ban lién hé dén cac cudc bau cir cac
dinh ché dija phwong, qua khang cdo mot quyét
dinh ctia Gy ban tir mét nguyén don.

1. Establish, maintain and update national and
local registers of voters and political parties

2. Provide guidance to the public relative to the
political system and voting methods

3. Define rules required and consider official
registration applications from political parties
operating in the body politic.

4. Supervise the activities and finances of
political parties

5. Organise, supervise and finalise all elections
from central to local governments in the spirit
of justice, impartiality and in accordance with
law and the constitution

6. Define and adjust boundaries between lower
house electorates with justice and equity,
based upon population, economic, geographical
and other necessary factors.

Article 56 (Composition of the NEC)

1. The NEC shall comprise 1 chairperson, 1
deputy chairperson and 3 commissioners,
working full time, nominated by the president
and approved by the Senate, with terms of
office of 6 years and renewable without limit as
to number of terms of office.

2. The commission makes decisions based on an
absolute majority and the chairperson has the
casting vote.

3. The remuneration of commissioners, the
administrative structure and other details of
the commission will be determined by law.

Article 57 (Jurisdiction to review decisions of
the NEC)

1. The Supreme Court has original jurisdiction
to review decisions of the Commission relative
to the elections of central government
institutions, or when the Supreme Court of its
own motion sees the need, or through the
appeal against a decision of the Commission by
an applicant.

2. Courts at the province or city under direct
central control level have jurisdiction to review
decisions of the Commission relative to the
elections of local institutions, through appeals
against a decision of the Commission by an
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3. Cac tda &n cap tinh va thanh phé truwc thudc
trung wong cé tham quyén duyét xét cac quyét
dinh ctia Gy ban cé tinh hanh chinh hoéc thu tuc
khac. Tru s& chinh thirc hodc noi cu tri cha
nguyén do'n s& quyét dinh tda an nao c6 tham
quyeén.

Chwong X: Tu Chinh hién phap:
Piéu 58 (Piéu kién tu chinh)

Hién phap c6 thé dworc tu chinh theo céc diéu
kién nhu sau:

1. Piéu khoan tu chinh phai dwoc it nhat 1/ 5 sé
dan biéu dé nghi.

2. Biéu khodn tu chinh phai dugc luwdng vién
qudc hoi thdng qua bang da s6 it nhat % thanh
vién moi vién trong nhém hop riéng.

Tai liéu tham khao:

l. Hién phdp cdc qudc gia sau day:
Hoa Ky

Cong Hoa X& Hoi Chu Nghia Viét Nam
Uc Pai Loi

Phap

bai Loan

Nhat Ban

Lién Bang Nga

Gia Na bai

Tan Tay Lan

Basic Laws ctia Do Thai

Hoa Lan

Web pages:
www.fairvotecanada.org
www.fairvote.org
www.jica.go.jp/E-info-part
www.un.org/docs/SG/agdev
www.fbc.binghamton.edu/arhamsel

www.visualeconomics.creditloan.com/how-
countries-spend-their-money

Lién Hiép Quéc:

applicant.

3. Courts at the province or city under direct
central control level have jurisdiction to review
decisions of the Commission of an
administrative or other procedural nature. The
official office location or address of the
applicant will define which court has
jurisdiction.

Chapter X: Amending the constitution:
Article 58 (Requirements for amendments):

The constitution may be amended with the
following conditions:

1. The amendment must be proposed by at
least 1/5 of the representatives.

2. The amendments must be passed by a
majority of at least % of members of both
houses of Congress in separate sessions.

References:

I. Constitutions of the following nations:
USA

Socialist Republic of Vietnam
Australia

France

Taiwan

Japan

Russian Federation

Canada

New Zealand

Basic Laws of Israel

The Netherland

Weg pages:
www.fairvotecanada.org
www.fairvote.org
www.jica.go.jp/E-info-part
www.un.org/docs/SG/agdev
www.fbc.binghamton.edu/arhamsel

www.visualeconomics.creditloan.com/how-
countries-spend-their-money

United Nations:
Universal Declaration of Human Rights
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Universal Declaration of Human Rights

International Covenant on Civil and Political
Rights and Australian Reservations and
Declarations

Il. Séach:

Nho Gido, Tran Trong Kim (T&n Viét Sai Gon xuat
ban)

Political Science by Jacobson and Lipman (Barnes
& Nobble xuat ban)

Longman World Histiry (Ed 1989)

A Histiry of Political Theory by George H Sabine
(Ed 1963)

Comparative Government by SE Finer (Allen Lane
Ed)

S Ky Tw M3 Thién cta Gian Chi va Nguyén Hién
Lé (Ed Trung TAm V&n Héa Viét Nam tai Uc Chau)

The Rise and Development of Western
Civilization by Stipp, Hollister and Dirrim (2nd Ed)

DPdng Chau Liét Quéc cua Mong Binh Son (Ed
Huong Hoa)

Viét Nam Dan Chd Tranh D3u Luan cla Luat Suv
Dao Tang Dyc (Viét Luan xuat ban

1997)

The Two Marxisms, Gouldner, New York 1980,
pp355-373
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(Zuc) Tang Duc Dao, Solicitor
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